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This chapter examines business organizations known as “cooperatives” or “co-ops.”

Cooperatives may be corporate or non-corporate in form. In Colorado, the statutes governing coopera-

tives contemplate a corporate form of cooperative even if the cooperative does not issue stock to its

members. This chapter will focus on corporate-styled cooperatives as well as Colorado’s hybrid coop-

erative statute, which blends corporate and limited liability partnership elements into what is known as

a limited cooperative association.

The objective of most organizations, for-profit and nonprofit, is to generate profits, funding,

or services for persons other than the owners, members, or the organization itself. The purpose of a

cooperative is to provide markets, goods, labor, or services to the members of the cooperative who are

also its owners. Although cooperatives have many attributes similar to both for-profit and nonprofit

corporations, they have a richer philosophical basis and unique organizational and operational features

that differentiate them from other types of corporate entities. 

Due to its need and purpose to have multiple members (at least two), the cooperative is not a

viable business organization option for a single person. Because of its philosophical and legal purpose

to provide goods and services by, for, and of its member-owners, it is not a ready substitute for a clas-

sically identified “profit-oriented” enterprise at the entity level. It is, however, a dynamic form of

enterprise to assist its members in helping themselves in pursuing their individual but common goals.

This chapter provides an introduction to the cooperative entity form, examines some of the

fundamental principles that underlie cooperatives, provides an overview of matters to be considered in

organizing a cooperative, and provides references to selected additional source materials to be exam-

ined in connection with the organization and operation of a cooperative.

While cooperatives are not confined to agriculture, much of the historical law and literature

that has been developed with respect to cooperatives has been developed in the context of agricultural

cooperatives. This chapter relies heavily on that law and literature, much of which is generally appli-

cable to all types of cooperatives. In fact, recent developments and entrepreneurial applications of the

cooperative business form have demonstrated the cooperative’s suitability in numerous industries and

for a wide range of applications.

§ 13.1 • INTRODUCTION AND OVERVIEW

Cooperative Businesses § 13.1
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Philosophical background and traditions vary among cooperatives by industry. Likewise, dif-

ferent cooperatives and cooperatives in different industries may interpret and apply differently cooper-

ative principles, organizational theory and structure, and operational best practices. For example, a

cooperative entity owned by the workers may have a different approach to its operations than a coop-

erative that purchases and sells goods or provides services to its members. This may require signifi-

cant differences in the organizational and contractual documents of each.

A cooperative can best be utilized when a group of persons or independent businesses come

together as members to provide themselves goods, markets, services, jobs, or other value more effi-

ciently and economically as a group than if they provided the same for themselves individually. For

example, aggregated buying power can often reduce prices paid for goods needed in a member’s busi-

ness. Likewise, the alignment of self-interest among a cooperative’s members can reduce transaction

costs, usually otherwise inflated through numerous similar but distinct individual transactions. A

group may be able to better access, commercialize, or exploit a service or market through a coopera-

tive, whereas an individual member cannot. Producers of raw materials may use a cooperative to bar-

gain with a processor for the sale of their products. A brief look at a few of the industries in which

cooperatives have been used is found in § 13.3.

Of cooperatives, it has been said: 

These important and unique business organizations operate according to special princi-

ples setting them apart from profit-seeking, investor-oriented corporations familiar to

most people. In structure, cooperative corporations are quite similar to the ordinary

business corporation — they have shareholders, directors, management, capital, debts,

and buyers and sellers. But in operation they are unique, and that uniqueness is defined

by “cooperative principles.”1

Corporate-type cooperatives bear a notable resemblance to corporations. Their differences

from other corporate entities are largely based upon (1) the philosophical underpinnings of a coopera-

tive, which have no counterpart in other types of business organizations; and (2) the process and out-

come with respect to how net income (often called “net margins”) and equity in the cooperatives are

handled for accounting and income tax purposes, which are discussed in §§ 13.8 and 13.9.

Most cooperatives in the United States are organized under state cooperative statutes. Most of

these statutes provide for a corporate form of entity and governance. Some cooperatives are organized

under a state’s business, partnership, limited liability company, or non-profit corporation statutes. The

latter may incorporate cooperative principles in their articles of incorporation, bylaws, and other docu-

ments so as to operate on a cooperative basis even though not organized under a cooperative statute.

This article primarily discusses cooperatives organized under the Colorado Cooperative Act.2

Although cooperatives are often organized and operated similarly to corporations, with boards

of directors, management, and staff, there are material differences. Primary differences include: each

member generally has only one vote irrespective of the member’s capital investment in the coopera-

tive; the cooperative does not strive chiefly to make and retain a large profit for itself apart from the

members; and equity capital is generally and primarily provided by member-owners as opposed to

outside investors. As with corporations, cooperatives are separate legal entities from their members for

§ 13.1 The Practitioner’s Guide to Colorado Business Organizations
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limited liability and other purposes, unlike a general partnership in which partners are ordinarily joint-

ly and severally liable for partnership debts and obligations.

Throughout the latter part of the 1990s and the early part of the 21st century, many have con-

sidered utilizing a limited liability company (LLC) instead of a cooperative for cooperative pursuits. It

has been suggested that the LLC allows the organization to seek capital from sources unavailable to a

cooperative.3 An LLC may permit membership to users and supporters of an enterprise, as opposed to

confining membership to users, as is usually the case in a cooperative. A key factor differentiating

LLCs from the member-oriented philosophy embedded in cooperatives is that the profit motive of

most LLCs and their members with distributions of profits is generally based on investment, whereas

cooperatives generally operate at cost and return excess net income to their members on the basis of

the members’ patronage. Additionally, a cooperative usually has a more formal structure than an LLC.

An LLC ordinarily is organized chiefly to pursue profit maximization, while a cooperative is generally

designed to serve its members at the lowest effective cost.

If all of its revenues are derived from business done with or for members or other patrons and

a cooperative administers its net income in a manner prescribed by the federal Internal Revenue Code

(I.R.C. or Code), a cooperative pays no entity-level corporate tax. As with partnerships, LLCs, and S

corporations, the net income that would otherwise be taxed at the corporate level is taxed at the mem-

ber or shareholder level only.

The concept of persons or entities joining together in a cooperative enterprise is poignant.4 It

can give member-participants (especially individuals with limited economic resources or sparse own-

ership opportunities) a sense of empowerment. Through a cooperative enterprise, members can, as a

group, access quality goods and services at lower prices than if purchased individually. Groups can

exercise more economic power in the marketplace by aggregating their purchasing power or their

labor. At the same time, the individual members can share in excess earnings realized by the coopera-

tive enterprise. They can use the cooperative for bargaining or political action. And in many cases, the

cooperative provides quality jobs for citizens and substantial tax revenues for local communities.5

§ 13.2.1— General Principles 

Although no one can trace the exact roots of the first cooperative, they have existed formally

for over 250 years. One of the earliest efforts in the United States was a mutual fire insurance compa-

ny that Benjamin Franklin helped to organize in 1752. Despite this early date, most writers trace

cooperative organizations to 1844, when the Equitable Pioneers’ Society (cooperative), often called

the Rochdale Society, was formed in England by weavers to obtain groceries and supplies for them-

selves. The Rochdale Pioneers developed their cooperative around a set of principles first published in

1850. Those principles, in various forms (ranging in number from three to as many as 20), have

served as the philosophical basis upon which cooperatives have formed since.6 The principles are

guideposts for most, but not all, cooperative organizations. The following statement can be distilled

from the various iterations of the statements of principles:

§ 13.2 • COOPERATIVE PHILOSOPHY AND PRINCIPLES

Cooperative Businesses § 13.2.1
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A cooperative is an autonomous and independent organization owned, financed, and

controlled by the persons who use it and which provides and distributes benefits to

those persons based on the amount of their use while also seeking to provide education,

training and information with a concern for community responsibility.

Traditional cooperative principles have also been summarized by:

• Service at cost;

• Financial obligation and benefits proportional to use;

• Limited return on equity capital; and

• Democratic control.7

A more comprehensive statement of cooperative principles is contained in Exhibit 13A.

The Colorado Cooperative Act defines a “cooperative” as an entity organized under the Act

with five characteristics, four of which reflect the preceding cooperative principles.8 There is, howev-

er, no stated penalty if an entity is organized under the Act and fails to meet the principles stated in

the definition. These principles are decidedly aspirational in nature.

§ 13.2.2—Service At Cost

The concept of “service at cost” or “operating at cost” is meant to illustrate that a cooperative

is not designed principally to make and retain a profit for itself at the enterprise level. Unfortunately,

this has led many to believe that cooperatives are “nonprofit” organizations akin to nonprofit charita-

ble enterprises. This is an incorrect characterization. “The purpose of a user-owner cooperative busi-

ness is to provide economic benefits to its members rather than to generate a return on investment.”9

In a typical nonprofit organization, all earnings must be retained in the organization and, if the organi-

zation is dissolved, its assets usually must be transferred to another nonprofit organization. In a coop-

erative, any earnings at the entity level are allocated among the patrons based on their use of or contri-

bution to the cooperative, although some (or all) of the allocated earnings may be retained by the

cooperative as additional capital for the operation of the cooperative.10

§ 13.2.3—Financial Obligation Based On Use

Cooperatives contemplate that those who utilize the cooperative will be the primary providers

of the equity capital needed for its operation, based upon each member’s use of the cooperative. In

most cases, the equity capital is provided through retaining net earnings allocated to members as

patronage refunds or by retaining portions of monies otherwise due to members through a system of

per-unit retains. In some cooperatives, equity capital is also provided in substantial upfront amounts of

equity investment based on the estimated use that a member may expect to make of the cooperative.

In some cooperatives, the organizational documents may permit or require these amounts to be adjust-

ed in the future based on actual use by the member.

§ 13.2.4—Limited Financial Return On Investment

Member equity capital is generally and primarily to be used to finance the capital expendi-

tures and operations of the cooperative on behalf of its members. The members are not to expect a

substantial return from the cooperative on the capital (investment) provided. Rather, their return

§ 13.2.1 The Practitioner’s Guide to Colorado Business Organizations
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derives from their individual patronage to/of the cooperative and the consequent advantages the coop-

erative can provide to them. If the cooperative’s capital exceeds its needs, excess retained earnings

may be returned to members on the basis of the various amounts of capital the members have provid-

ed to the cooperative. Annual net income of the cooperative is allocated among the members based on

their use of the cooperative, with some or all of the amounts being retained by the cooperative as

additional capital contributions by the members. The allocation and return of these amounts are a

refund of purchase prices paid by the members for goods and services or an additional purchase price

paid by the cooperative for goods purchased from its members. These refunds are called patronage

refunds (or patronage dividends or patronage returns) and are reported by the cooperative to the IRS

on Form 1099-PATR (as shown on Exhibit 13F).

§ 13.2.5—Democratic Control

Cooperatives represent democracy in action. Their members are the only persons entitled to

vote on matters affecting the cooperative. In most cooperatives, each member, irrespective of the

amount of capital furnished to the cooperative, is entitled to only one vote. Under the Colorado

Cooperative Act, a limited amount of proportional voting may be provided, but even then no member

may have over 2½ percent of the potential votes to be cast.11 While cooperative governance appears to

be similar to traditional corporate governance in conventional types of corporations (such as having

officers and a board of directors), many cooperatives provide through their bylaws or actions of their

board of directors for more matters to be submitted to binding or advisory votes of the members than

would generally be considered by other types of corporations, especially corporations with significant

numbers of shareholders.

§ 13.2.6—Summary Statement

Just as there is no single statement of cooperative principles, there is no one single type of

cooperative organization.

In a dissenting opinion written by Justice Brandeis (and joined by Justice Holmes) regarding

whether a stock cooperative was the same as a non-stock cooperative for purposes of an Oklahoma

regulatory statute, Justice Brandeis wrote “that no one plan of organization is to be labeled as truly co-

operative to the exclusion of others was recognized by Congress in connection with co-operative

banks and building and loan associations. With the expansion of agricultural co-operatives it has been

recognized repeatedly.” He further stated, “And experts in the Department of Agriculture, charged

with disseminating information to farmers and Legislatures, have warned against any crystallization of

the co-operative plan, so as to exclude any type of co-operation.”12

Although in the United States cooperatives may be most commonly recognized in agriculture,

they exist in many other areas including housing, worker cooperatives, utility service and energy, taxi

service, goods and service purchasing, insurance, banking, health care, retail sales, and many other

industries.

§ 13.3 • SELECTED COOPERATIVE TYPES AND EXAMPLES

Cooperative Businesses § 13.3
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Some commonly known food products bearing the names of Sunkist, Ocean Spray, and Blue

Diamond are produced and distributed by cooperative organizations. Ace Hardware is a cooperative,

and the local store owners are the members, purchasing wholesale goods and products for the stores

and participating as a common retail brand. Some owners of fast-food franchises are members of pur-

chasing cooperatives through which food items for the franchises are purchased. Mutual insurance

companies and credit unions are cooperatives. Nonprofit and governmental organizations in Eagle

County, Colorado, organized the Eagle Valley Family Center on a cooperative basis in 1995 to seek

ways to provide mutual support in addressing health and human services needs and programs in the

county.13 In recent years, especially in Minnesota, North Dakota, and Wisconsin, numerous coopera-

tive ventures (commonly called “value-added” or “new age” cooperatives) have been developed by

agricultural producers who seek to obtain for themselves a portion of the value normally added by

others to agricultural products at various stages of processing in the food-distribution chain.14

Although there are other types, cooperatives are generally considered to fall into three

categories: (1) a marketing cooperative, in which the members join together to market

products produced or created by them; (2) a supply or purchasing cooperative, in which

the members join together to acquire various goods and services for themselves; and (3)

a worker-owned cooperative, in which the workers own the business and thereby pro-

vide jobs and income for themselves.15

“The functions performed by cooperatives in the economic life of a community can be practi-

cally without limit.”16 Some of the current and potential future uses for the cooperative concept are

discussed below.

§ 13.3.1—Health Care

In the health-care field, there are many potential applications of the cooperative concept, and

the states that have health-care insurance cooperatives are shown in the footnote below.17 There

already exist cooperative medical insurance providers, such as health maintenance organizations

(HMOs) and a few insurance companies operating on a cooperative basis. As some insurance carriers

withdraw from rural areas, communities and their residents in those areas can explore providing their

own health insurance by banding together to create their own mutual health insurance companies or

programs. Colorado had its own Article 56 healthcare insurance cooperative from 2012 through 2014,

based upon the requirements of the federal Affordable Care Act, but state regulatory pressures forced

its closure in 2015.

In the face of increasing costs of hospitals and medical equipment, some communities also

band together to support a single health-care center on a cooperative basis.

If multiple hospitals exist, they can utilize the cooperative business structure for purchasing

equipment and providing services to themselves. Laundry service has been provided to a group of

hospitals through a cooperative for years. At one time, it was proposed in northeastern Colorado that

CAT scan equipment be placed on a specially constructed truck to be carried from hospital to hospital

pursuant to a cooperative ownership and operational plan. Certainly it must be recognized that indi-

vidual health-care providers are concerned that their “business” will be undermined if others can have

availability to their “special” equipment or services, but the alternative may be the demise of all

§ 13.3 The Practitioner’s Guide to Colorado Business Organizations
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health-care facilities in various rural regions. For the sake of all, community leaders can encourage

cooperative use of facilities among various communities.

§ 13.3.2—Technology Services

Electric and telephone service has been provided in rural areas through cooperatives since the

early 1900s. Many rural telephone cooperatives provide fiber and broadband Internet and cell phone

service. In one Colorado community, a wealthy family decided to run its own DSL line to its moun-

tain residence. Because it was going to do it anyway, the family explored sharing the line with neigh-

bors through a cooperative organization. One entrepreneur has explored the feasibility of providing

high-tech connections throughout communities through a cooperative, with the hope that the entrepre-

neur could sell his services to the community through the connections.

Cooperatives are being formed with technology as their focus. One example of a technology

cooperative is a company that members join in order to receive “back-office” online services for their

small businesses, such as bookkeeping, sales tracking, payroll services, and Internet and telephone

services. The cooperative business organization form is an ideal method for acquiring these services

when they are otherwise unavailable or unaffordable through companies seeking a return on their

investment.

A new movement is looking to apply and propagate the cooperative business models to online

technology platforms.18 This so-called “Platform Cooperativism” movement has its roots in open

source software developers, but is now looking at software technology company design as the next

frontier in realizing the Internet’s promise as a truly democratizing force. These “platform coopera-

tives” bear the hallmarks of the cooperative model and generally consider either users, developers, or

a hybrid combination of two or more stakeholder groups as their members. These multi-class coopera-

tives are generally formed as limited cooperative associations under state statutes similar to the

Colorado Uniform Limited Cooperative Association Act (ULCAA).19 One such technology coopera-

tive, Member’s Media, was organized in 2014 under Colorado’s ULCAA.20

§ 13.3.3—Special Products Marketing

There are individuals who conduct small, at-home, or community businesses that manufacture

specialized products or crafts, none of whom is likely to have sufficient capital to launch a significant

marketing campaign. These businesses may create a cooperative to provide a catalog that can be dis-

seminated on a much wider scale than any individual business could do on its own. Alternatively, they

may establish a cooperative store through which to market their products, just as artists have done in

many parts of the country.

§ 13.3.4—Housing/Office Space

Housing cooperatives play a significant role in the northeastern part of the United States and

to a lesser extent in other areas of the country.21 In many resort areas, affordable housing for workers

is a significant concern. Costs of providing housing often place it beyond the reach of needed work-

ers. Developing affordable housing through cooperative ownership patterned after successful housing

cooperatives is one possible solution.

As co-working and virtual office spaces proliferate in urban and semi-urban environments

around Colorado, some have discussed the possibility of cooperatively owned office-sharing arrange-

Cooperative Businesses § 13.3.4
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ments. Sole proprietors, small businesses, and even non-profit organizations may choose to co-locate

and aggregate their office space and service needs to acquire on a cooperative basis the real estate

adequate to serve their collective needs. 

§ 13.3.5—Supplemental Benefits

In addition to housing for workers, employers can form or sponsor cooperatives to provide

various “fringe” benefits to employees that encourage them to locate and remain in particular areas.

These can include cooperatives for purchasing goods at favorable prices, leasing motor vehicles, and

providing group tickets or excursions for regional cultural events. 

A major trucking company in the northern United States developed a purchasing cooperative

for its independent contractors to prevent the continuous migration of the drivers from firm to firm.

Through the cooperative, independent drivers could purchase tractors, tires, and other equipment and

supplies at cost plus 1 percent. These low prices represented sufficient savings to the independent

drivers. Migration to other firms was reduced substantially. Subsequently, the cooperative was con-

verted to a cooperative lending institution providing financing for the independent contractor drivers.

§ 13.3.6—Day Care Centers

Both parents in a family frequently have full- or part-time occupations. Parents can create

cooperatively owned day care centers to ensure the availability of childcare with qualified day care

providers. In addition, it is possible for day care providers to develop “worker-owned” day care cen-

ters, where the providers are the members of the cooperative and together provide better day care pro-

grams than any of them could provide alone.

§ 13.3.7—Purchasing Supplies And Services

Many businesses do not utilize supplies and services in sufficient quantities to obtain the best

prices on their own individually; indeed, it may be difficult to access some services at all. By joining

together, they may be able to obtain better prices for basic supplies, such as paper products, or to

engage suppliers of services, or higher quality services. For example, it may be impossible for a busi-

ness to afford to hire a maintenance person for its equipment, but together, three businesses could

afford to hire a person dedicated to all three businesses.

A solar photovoltaic equipment purchasing cooperative was formed under Colorado statute to

aggregate the purchasing power of individual, independently owned solar companies to procure equip-

ment and materials for the best possible prices.

§ 13.3.8—Environmental And Safety Issues

As environmental and safety regulations are being enforced to a greater extent, businesses and

individual property owners can form cooperatives to provide to themselves the expertise in analysis

and compliance programs that may be unavailable to any of them individually. This concept recently

has been explored and implemented in various parts of the country. Agricultural cooperatives in

Colorado have experience with engaging safety consultants as a group. Although this has frequently

been done through an LLC with the cooperatives as members, it could also be done through a cooper-

ative enterprise.

§ 13.3.4 The Practitioner’s Guide to Colorado Business Organizations
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§ 13.3.9—Business Development Areas

Efforts to attract businesses to particular areas could possibly be enhanced by community-spon-

sored business parks, where businesses acquire interests in properties through a cooperative ownership

similar to cooperative housing, with amenities and upkeep provided by the cooperative organization.

§ 13.3.10—Worker-Owned Cooperatives

Workers, freelancers, and/or independent contractors may band together to own and operate a

business through a cooperative structure.22 Examples of worker cooperatives include a residential

solar equipment company, a group of foreign language interpreters, an exclusive wine shop, and an

office cleaning cooperative. The cooperative’s employees are its owners (along with other classes of

members). (More about classes of members can be found in § 13.7.) While employees are paid regu-

lar salaries or wages, the profits of the cooperative are shared among the workers on a patronage

basis. The patronage percentages may be based on amounts invested in the cooperative, compensation

levels, seniority, position in the company, or a combination of these and other factors.

A worker-owned cooperative may provide an exit strategy for a business owner who can sell

his or her interest in a business to the employees who have formed a worker-owned cooperative for

that purpose and gain some tax advantages (see § 13.8.4). If there are many employees, the sale may

be to an employee stock ownership plan (ESOP), where a trustee holds the stock in a company for the

benefit of the employees. Where there are only a few employees, a worker-owned cooperative may be

less expensive to create and operate than an ESOP. It may also provide more enthusiasm in the work-

er-owners because they will have a more direct participation in the management and operation of the

cooperative business than they would as participants of an ESOP.23

§ 13.3.11—Transportation

Recent innovations in the livery taxi cab sector have led to the emergence of business model

alternatives to the traditional regulated medallion taxi cab. One such alternative is a taxi cab coopera-

tive in which each driver is a member-owner of the cooperative. Each driver owns his or her livery car

and comes together with other drivers for common marketing, regulatory licensing, and aggregated

procurement of some or all insurance, and other services. 

In parts of urban and semi-urban environments, where individual car ownership may be limit-

ed or unavailable, some have discussed the possibility of cooperatively owned car-sharing business

models or cooperatively owned private transportation services. Underlying these cooperative business

models is a common community need that cannot optimally be met by individual efforts or resources,

but can become viable businesses through collective effort and cooperative ownership. The primary

purpose of a model such as a cooperatively owned car-sharing business would be to provide trans-

portation resources and solutions for individuals who either cannot or choose not to individually own

their own vehicle.

§ 13.3.12—Multi-Stakeholder Cooperatives

Multi-stakeholder cooperatives can be formed in any industry for almost any purpose. These

are cooperatives that contain multiple classes of membership, with each class having different owner-

ship and governance rights. Section 13.7 in this chapter discusses classes of membership in more

detail. An example of a multi-stakeholder cooperative might be a retail business where the employees

Cooperative Businesses § 13.3.12
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own one class of membership, the vendors or suppliers another class, and customers might hold a

third class of membership. Any business that wants to include more of the community in the operation

and management of the business can include other classes of membership, including investor mem-

bers who may or may not have voting rights, depending on the cooperative statute under which the

business is formed. By way of example, there is a multi-stakeholder cooperative in the Poudre Valley

that is purchasing and preserving working farmland to provide sustainable and long-term access to

prime farmland to local food producers and steady access to organic and locally produced food to the

community.24

§ 13.3.13—Cottage Foods Access Cooperatives

Given the morass of complex state and local regulation that applies to local farm sales direct

to consumers, cooperatives have emerged as a strategic organizational structure and business entity.

The cooperative form enables private, direct, and structured exchanges between farmers, value-add

food producers, consumers, and retail point of sale establishments to offer products such as unwashed

eggs, raw dairy, raw cheeses, poultry, and small-scale beef, pork, lamb, and other meat products. The

cooperative model does not completely avoid state and local regulatory reach, but it does enable struc-

tured and direct transactions between private co-owners that never reach the “stream of commerce.”25

Colorado has several statutes relating to the organization and operation of cooperatives.26

• C.R.S. title 7, article 55 is a general cooperative statute that may be utilized by almost any

type of cooperative business. A number of rural electric cooperatives in Colorado are organ-

ized under this statute. With the passage of the Colorado Cooperative Act, forming a

Colorado cooperative under article 55 has fallen out of favor.

• The Colorado Cooperative Act, found in C.R.S. title 7, article 56, is a general cooperative

statute. It was revised in 1996 and broadened from a statute for agricultural cooperatives to

one applicable to nearly any type of cooperative business.27 It contains far more guidance

than article 55, while remaining flexible in its application. The statute has its roots in the

early 1900s.

• The Colorado Uniform Limited Cooperative Association Act, found in C.R.S. title 7, article

58, is a hybrid statute combining standard cooperative principles with partnership and limit-

ed liability company law. It is more fully described in § 13.15 of this chapter.

• Cooperatives can be formed under the Colorado Business Corporation Act, the Colorado

Limited Liability Company Act, or the Colorado Revised Nonprofit Corporation Act, as long

as cooperative principles are incorporated into the governing documents (primarily the arti-

cles of incorporation and bylaws, or the operating agreement) of the organization. With a

few specific exceptions, federal income tax laws recognize as a cooperative “any corpora-

tion operating on a cooperative basis.”28

• Cooperative housing corporations may be formed as a nonprofit corporation under the

Colorado Revised Nonprofit Corporation Act if they also comply with the provisions of

C.R.S. title 38, article 33.5.

§ 13.4 • COLORADO COOPERATIVE STATUTES
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• Mutual insurance companies may be formed and governed in accordance with C.R.S. title

10, article 12.

• Some Colorado statutes also provide special provisions applicable to certain types of coop-

eratives. For example, C.R.S. title 40, article 9.5 contains provisions specifically applicable

to the regulation of cooperative electric associations.

• Credit unions may be formed and are governed in accordance with C.R.S. title 11, article 30.

• Definitions in C.R.S. § 7-90-102, as well as a variety of other provisions of C.R.S. title 7,

article 90, are applicable to cooperatives formed under articles 55 and 56 of title 7 and for-

profit and nonprofit corporations operating on a cooperative basis.

The Colorado Cooperative Act (Co-op Act) at C.R.S. §§ 7-56-101, et seq. is thought to be the most

comprehensive and flexible of the cooperative statutes, and it is capable of being applied to most

cooperative organizations. As such, the Co-op Act is the focus of much of this chapter.

Caution: Because of this chapter’s focus on the Co-op Act, readers should recognize that if

other statutes are used to form a cooperative, some comments in this chapter may not apply.

For example, the Co-op Act permits one incorporator to organize a cooperative. The general

statute in C.R.S. title 7, article 55 requires at least five incorporators.29 Some practitioners

believe that article 55 offers flexibility in relation to other laws for matters not covered in the

article and believe it preferable to the Co-op Act. However, the lack of guidance can make use

of this statute difficult. The forms in the exhibits to this chapter are also based on the Co-op

Act, the Colorado Uniform Limited Cooperative Association Act, or forms prescribed by the

Internal Revenue Service. If a cooperative were formed under the Colorado Business

Corporation Act or the Colorado Revised Nonprofit Corporation Act, significantly different

forms would be required.

§ 13.5.1—Commencing The Organizing Effort

The impetus to start a cooperative organization usually arises in several ways: (1) a group of

interested persons determines that joining efforts in a cooperative organization may help them to bet-

ter achieve their common objective than if they had undertaken the same individually; (2) alternative-

ly, a business, such as a restaurant, might bring together vendors and suppliers with regular customers

and employees to all support the restaurant cooperative business model, or a business might provide

for continuity by selling the company to its employees when the owners retire; (3) lastly, there are

cooperative development organizations around the country that will sometimes lead in the develop-

ment of a cooperative for a particular purpose.

However the organizational effort arises, the first step to organize a cooperative is to assem-

ble the initial interested individuals to discuss how a cooperative enterprise could benefit them. A

study of cooperative principles and development of a cooperative business plan is paramount. While

a cooperative is democratic in nature, it is important to establish a leader for the organizational effort

§ 13.5 • ORGANIZING A COOPERATIVE
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and to require that all individuals interested in forming the cooperative commit to developing and

supporting the organization. Without these two factors, any cooperative development effort is unlike-

ly to gain traction.30

§ 13.5.2—Colorado Department Of Agriculture Assistance And Special Provisions 

For Agricultural Cooperatives

If requested by three persons, the Co-op Act permits the Colorado Commissioner of

Agriculture to “supply a written summary of the most current survey prepared by the department of

agriculture, if any exists, of the business conditions affecting the proposed purposes of the coopera-

tive, particularly the commodities to be handled.”31 Although this provision does not appear to be lim-

ited by its language, its context in C.R.S. § 7-56-209 suggests this request for assistance is limited to

proposed agricultural cooperatives.32 The Department of Agriculture may also “provide other assis-

tance to persons who seek to organize an agricultural cooperative.” There is no similar authorization

in Colorado’s statutes for assistance by the state government in the organizing of non-agricultural

cooperatives.33

There are other special provisions in the Co-op Act for agricultural cooperatives. For exam-

ple, it is possible for agricultural cooperatives to adopt marketing or purchasing contracts that require

members to market some or all of their products, or to purchase some or all of their supplies, through

the cooperative.34 In addition, the bylaws of the cooperative may fix as liquidated damages specific

sums for breaching a provision of a marketing or purchasing contract that, without the statutory provi-

sion, might be found to be void as a penalty by a court.35 These particular provisions reflect the origin

of article 56 in its predecessor statute, which related solely to agricultural cooperatives. These provi-

sions are not available to any other type of cooperative.36

The Colorado Supreme Court has held that in some limited circumstances, an agricultural

cooperative is not required to pay contributions on wages of its workers under the Unemployment

Compensation Act.37

§ 13.5.3—Planning

As with forming any business venture, carefully planning the structure and business model for

a cooperative is critical. “The job of developing a successful cooperative takes time, work, dedication,

member commitment, and money.”38 To this list can be added securing appropriate advisors, educat-

ing members, creating a detailed business plan that includes feasibility studies, establishing good

record-keeping, linking with established cooperatives, and establishing proper financial planning.39 In

some cases, cooperatives are founded based upon little more than idealism, with little regard to the

realities of the marketplace. These cooperatives generally fail in their endeavors. Like any business

enterprise, cooperatives face myriad risks at every stage of development. In some ways, however,

organizing and maintaining a cooperative may be even more difficult due to the need to respond to the

demands of the member-owners while still operating efficiently and competitively in the market.

As with all new businesses, it is advisable that individuals interested in forming a cooperative

develop and vet a business plan for the proposed enterprise. If the cooperative will involve marketing

goods or services for its members, a marketing study should be part of the business plan. Initial coop-

erative organizers should give full attention to the values and relationships in and through which
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prospective member-owners will transact business through the cooperative. A written description of

the cooperative’s structure and operational plans should be developed for presentation to potential

members and other stakeholders, including potential funders. Financial projections should be included

in the business plan.

Meetings of potential members should be held to explain the objectives, nature, and expected

financial and other commitments to the cooperative; determine the level of interest in the cooperative

from potential members; identify potential leadership persons, and answer questions the potential

members may have.

§ 13.6.1—Documentation Generally

Proper documentation for the cooperative is important. The articles of incorporation, bylaws,

membership agreements, and other documents governing the relationship between the cooperative and

its members need to be developed with care.40

The relationships between cooperative members and the cooperative are contractual in

nature.41 “Private provision for use of the cooperative by members in a corporate cooperative [such as

those organized under the Co-op Act] historically has been written in one, or a combination of, the

following places: discrete contracts, the bylaws, the articles of incorporation, or the separate member-

ship agreements.”42

§ 13.6.2—Articles Of Incorporation

Once the plan for the cooperative is developed, under the Co-op Act the cooperative is formed

by one or more persons over the age of 18, acting as incorporators, filing the articles of incorporation

with the Colorado Secretary of State.43 Although the Co-op Act provides that there need be only one

incorporator,44 the concept of “cooperation” requires that multiple persons participate for there to be a

cooperative. In addition, the Internal Revenue Service (IRS) has said that there must be several per-

sons in a cooperative for it to be operating “on a cooperative basis” and obtain cooperative tax treat-

ment under Subchapter T of the Code.45

While the single-incorporator provision provides for some ease in the formation of a coopera-

tive, for initial organizers to feel that they are part of the cooperative organizing process, it can be

beneficial to form the cooperative with multiple incorporators. Although Colorado’s statutes have

abandoned the need to sign articles of incorporation to form a legal entity, it still may be beneficial for

more than one person to be involved in filing the articles of incorporation with the Secretary of State,

to build a sense of inclusion in the incorporation process.

Subsection 7-56-201(2) of the Co-op Act sets forth the minimal requirements for the articles

of incorporation. Subsection 201(3) lists other optional provisions that might be included in the arti-

cles, including “any other provision not inconsistent with law.”46

§ 13.6 • DOCUMENTS
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Pursuant to C.R.S. § 7-90-302, the Secretary of State has prescribed forms or “cover sheets”

for articles of incorporation for cooperatives organized under article 55 or 56 of title 7, C.R.S. For

article 58 limited cooperative associations, there is also a cover sheet for the articles of organization.

The forms or cover sheets allow for attachments that can include items not provided for specifically in

the forms. Unlike most other entities that are formed under Colorado law by completing a form or

cover sheet, cooperatives formed under article 55 or 56 of title 7, C.R.S. must have at least one attach-

ment providing the details for membership or stock.47 An article 58 cooperative association does not

have that requirement. Exhibit 13C contains examples of provisions that one may wish to consider

placing in an attachment for articles of incorporation or articles of organization for a cooperative

organized with voting stock under either the Co-op Act or the Limited Cooperative Association Act.

Stock or Non-Stock

A cooperative may be organized with shares of stock or with memberships.48 In either case, a

member must hold a voting membership or a share of voting stock. 

In cooperatives organized with stock, the stockholders are customarily called “patrons” or

“members.” There must exist one class of common stock that has all the voting rights in the coopera-

tive and is owned solely by members. There may be other classes of non-voting common stock and

non-voting preferred stock. 

In cooperatives with memberships (“without common voting stock”),49 only full members are

permitted to vote. However, it is possible to authorize preferred stock, preferred equity shares, or other

equity interests in the cooperative as long as they are non-voting. If a cooperative is organized with

voting stock, information to be provided regarding the shares of stock is similar to that to be provided

under the Colorado Business Corporation Act.50

For cooperatives organized without common voting stock, details regarding the “property

rights and interests of each member” must be provided.51 Additional details regarding the method of

determining “property rights and interests” and their value may be contained in the bylaws of the

cooperative.52 What is meant by “property rights and interests” is not defined, nor have Colorado

courts addressed this in any reported decision. Many practitioners in the cooperative field interpret the

phrase to refer to the value of the individual members’ equity interests in the cooperative. It is gener-

ally believed that the phrase does not mean that a member has a direct interest in or divisible claim on

the undivided or collective interest in the tangible or intangible properties of a cooperative. These two

concepts would make the phrase somewhat equivalent to the interest represented by shares of voting

common stock in a cooperative organized with voting common stock. 

Thus, when organizing a cooperative, practitioners must give particular care to the phrasing in

the articles of incorporation and bylaws as to what “property rights and interests” means and how they

are to be determined and valued. Generally speaking, unless the provisions are arbitrary and unreason-

able,53 what is provided will control because the articles and bylaws can be considered part of a per-

son’s contract with the cooperative once he or she applies for and is accepted as a member.54

There is no universal best practice with respect to forming a cooperative with or without

stock, and the advisable strategy will depend upon the particular facts and circumstances. There have
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been occasions when the differences could be significant. For example, when § 6 of the Clayton Act55

was adopted in 1914 to provide a limited exemption from federal antitrust laws for certain agricultural

cooperatives, it was limited to those cooperatives that were organized without capital stock. In 1922,

the limited exemption was further refined and its application broadened to cover both stock and mem-

bership agricultural cooperatives through the adoption of a statute popularly called the Capper-

Volstead Act.56

From a general perspective, a cooperative formed with voting common stock (even if the

holders are called “members” rather than “stockholders”) creates the semblance of a more formal cor-

porate structure, while a cooperative formed without voting common stock may create a semblance of

an association that more accurately reflects cooperative principles. These generalizations overstate the

case; however, the historical reasons for the difference between stock and non-stock cooperatives are

now largely obsolete. This is certainly true under Colorado’s Co-op Act.

Name

A cooperative’s name must be distinguishable on the records of the Secretary of State from

names or trade names of other entities to be used by the cooperative.57 No person except a coopera-

tive may use the term “cooperative” or the abbreviations “coop” or “co-op” in a company, business, or

trade name, except

(I) An entity incorporated under or subject to article 55 or 56 of this title, part 10 of 

article 16 of title 10, C.R.S., article 33.5 of title 38, C.R.S., or a similar law of another

jurisdiction; (II) An entity operated on a cooperative basis; (III) An entity described in

section 501 (c) (6) of the “Internal Revenue Code of 1986”, as amended; (IV) an 

association of two or more of the entities described in subparagraphs (I) to (III) of this

paragraph (a); or (V) as authorized by section 7-56-205 or as otherwise required or

authorized by any other statute.58

Neither “coop” nor “cooperative” need appear in the organization’s name, except that certain suffixes

(e.g., “LCA,” “Limited Cooperative Association,” etc.) are required for limited cooperative associa-

tions formed under Article 58 of Title 7.59

A cooperative entity described in C.R.S. § 7-90-601(7) or a member of a cooperative may

bring an action for an injunction or actual damages to enforce the requirement that no one except a

cooperative described in C.R.S. § 7-90-601(7)(a) may use the word “cooperative” or an abbreviation

or derivation of that word in the name of or in connection with an entity that is not a cooperative.60

The action can be taken even though the plaintiff has no relationship to the offending entity.

Initial Directors

If the articles of incorporation do not list initial directors, the initial directors must be desig-

nated by the incorporators after the articles are filed with the Secretary of State.61 This can presum-

ably be accomplished by having a meeting of the incorporators called by one or more incorporators or

by a written consent signed by all of the incorporators.
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§ 13.6.3—Bylaws

Within 30 days after the articles of incorporation become effective, the initial board of direc-

tors is to adopt bylaws for the governance and management of the cooperative.62 The Co-op Act lists

certain matters that the bylaws must address if they are not already addressed in the articles of incor-

poration:63 (1) qualifications for membership, (2) a prohibition of the transfer of a voting interest in

the cooperative to persons who are not eligible for membership, (3) various aspects of the coopera-

tive’s capital structure, (4) matters regarding membership meetings as well as the board of directors

and officers, and (5) a requirement that the cooperative’s business shall be conducted on a cooperative

basis for the mutual benefit of the cooperative’s members.

Other matters are permitted in the bylaws, including “such other things as may be proper 

to carry out the purpose for which the cooperative was formed or [for] the governance of the 

cooperative.”64

Cooperative bylaws often contain a requirement that the cooperative may not engage in busi-

ness with non-members in an amount greater than the amount of business conducted with members.

While perhaps making a good deal of philosophical and business sense in the cooperative context, this

requirement was developed in large part to meet requirements of various statutes outside of the orga-

nizational statutes for cooperatives. The requirement was used for determining what a cooperative is

for purposes of the particular statute being examined. For example, for many years the IRS endeav-

ored to impose this requirement as a condition of an organization being found to be “operating on a

cooperative basis” for purposes of obtaining cooperative tax treatment under Subchapter T of the

Internal Revenue Code. After losing various court decisions that refused to support the IRS’s posi-

tions, the IRS finally acquiesced to these court rulings so that the requirement is no longer a pre-con-

dition to the availability of Subchapter T to a cooperative organization.65 Incorporators need to con-

sider whether it is appropriate to include such provisions in cooperative bylaws for reasons other than

the organizational purposes of a cooperative organized under the Co-op Act.

Similar to corporate bylaws and LLC operating agreements, cooperative bylaws provide a

framework for the cooperative’s legal, governance, and operational structure. There are myriad con-

siderations when drafting cooperative bylaws.66 Provisions dealing with membership eligibility are

especially important. Likewise, it is important to carefully consider in the bylaws the cooperative’s

equity structure and the handling of net margins (income) or losses at year end, and dissolution provi-

sions. In Colorado, it is particularly important to consider provisions that limit the ability of the state

to receive unclaimed funds through escheat.

Sample bylaws are contained in Exhibit 13D to this chapter. Although the sample contains

some provisions specific to agricultural cooperatives, the sample nevertheless provides a starting point

and guide for developing bylaws for a cooperative.

§ 13.6.4—Marketing And Purchasing Contracts 

Depending on the nature of the cooperative, a membership, marketing, or purchasing agree-

ment may be appropriate. Such agreements are particularly useful when members are to have substan-

tial obligations to the cooperative, such as being required to market specified portions of products they

produce or to purchase specified portions of supplies they use. As with corporations, cooperative arti-

cles of incorporation and bylaws are, despite their numerous provisions, often general in nature.

§ 13.6.3 The Practitioner’s Guide to Colorado Business Organizations

13-18 (7/16)



Membership, marketing, or purchasing agreements between the cooperative and its members can be

used to state, in specific terms, the rights and obligations of cooperative members. Membership agree-

ments can take many forms; some are quite simple, and others are very detailed. A simple form of

membership application and agreement is contained in Exhibit 13E.

With respect to cooperatives that limit their members to agricultural producers, they may enter

into contracts with the members that require the members to sell to the cooperative some or all of the

members’ agricultural products handled by the cooperative or to purchase from the cooperative some

or all of the agricultural inputs needed by the members for production of the agricultural products.67

Under the Co-op Act, the bylaws or contracts, such as marketing agreements, may provide for specific

sums as liquidated damages payable to the cooperative if a member breaches the contract, and that the

sums provided will not be treated as an unenforceable penalty under common law.68 The cooperative

may also obtain an injunction against breach.69

§ 13.6.5—General Comment On Cooperative Corporate Documents

As with any business organization, the governing documents are important and must be tai-

lored to fit the structure and needs of the business. Due to the nature of a cooperative, courts tend to

look at its articles of incorporation and bylaws as part of the contractual nature of the relationship

between the cooperative and its members. Membership and other agreements may expand upon the

relationship and provide more detail. In other ways, cooperative documents are no different from the

documents used by other business entities for purposes of managing and carrying out the business

functions of the organization.

A cooperative’s members hold the ultimate controlling power in the cooperative. By its very

nature, a cooperative brings together people who have a common interest in what it can provide.

Ultimately, these members, directly or through elected directors, determine the nature and direction of

the cooperative.

The Co-op Act permits a cooperative to limit membership only to those persons who are

engaged in activities that will use the goods, services, or other benefits handled or provided by the

cooperative.70 If a cooperative is to operate on a “cooperative basis,” some limit as to who may be a

member must be prescribed. While most cooperatives maintain open membership (one of the tradi-

tional cooperative principles), the membership cannot be so open as to admit members who can make

no use of the cooperative. A cooperative can also limit its membership to a number that it is able to

serve effectively. Thus, eligibility for membership must be carefully defined. 

In defining a cooperative’s membership eligibility, it is important that the definition not be so

narrow as to prohibit membership to persons whose membership would benefit the cooperative. On

the other hand, too broad a definition can open the cooperative up to so many disparate interests that

focus is lost. In addition, some government programs require that a cooperative’s membership be

comprised of certain demographic segments or populations; this is especially true with agricultural

cooperatives. 
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In several instances, statutes applicable to agricultural cooperatives require the members to be

agricultural producers.71 The bylaws of these cooperatives need to specify that only producers of agri-

cultural products may be members.

Consideration should be given to whether combinations of persons who carry on activities

jointly — such as spouses, joint tenants, tenants in common, and landlords and tenants — should be

considered as a single economic unit and treated as one member, or whether each person needs (or

can qualify) to be a separate member.

Some cooperatives are being formed with more than one class of membership, which is

allowed under C.R.S. § 7-56-301(10). The statute contemplates geographic districts, but also allows

for other units of demarcation, such as particular goods or services provided by or to the cooperative.

A cooperative can have, for example, members that are categorized as employees, as customers, and

as vendors. In the cooperative community, these are sometimes called “multi-stakeholder” or “hybrid”

cooperatives.72 Voting rights and governance rights will need to be fully explored and defined in the

cooperative’s bylaws so that all classes of membership understand their rights and privileges. Section

13.15 of this chapter offers additional information on classes of membership, voting, and governance

rights for limited cooperative associations.

In some instances, cooperatives have enabled individuals with disabilities to provide them-

selves with assistance. Since many cooperative statutes, including the Co-op Act, prohibit proxy vot-

ing (except for co-ops formed in Colorado before 1973), when disability makes it difficult or impossi-

ble for the person to actively participate in the cooperative, cooperative bylaws may need to find

means for a guardian, conservator, or other person providing care for the disabled person to become a

member. Alternatively, a cooperative organized under a for-profit or nonprofit corporation statute may

permit proxy voting. If a cooperative statute is to be used, the membership may need to be open to

caregivers of persons with disabilities and provision made that a caregiver and the caregiver’s patient

will have only one vote as a voting unit.

When properly organized, the personal assets of a cooperative’s members are protected from

debts and liabilities of the cooperative in the same manner as shareholders in a corporation are pro-

tected from the debts and liabilities of the corporation.73

The ways in which cooperatives can develop their equity capital and the redemption of mem-

ber equity are authorized under state law, but the development and redemption of capital is generally

conducted with a substantial awareness of the tax consequences under the Code.74

§ 13.8.1—Members Provide Primary Capital — Other Capital Sources

The members of a cooperative provide its primary source of equity capital, based on the

cooperative principle that financing of a cooperative is to come first from its member-users.75

Cooperatives may also seek capital from outside sources; they can borrow from banks and other lend-

§ 13.8 • EQUITY CAPITAL
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ing sources in the same way as other businesses, and can raise capital from private investors through

private placement offerings or direct public offerings.76 Although it may be difficult to find outside

investors who are willing to invest capital in a cooperative without a right to vote, cooperatives may

and do obtain equity capital from non-member sources, and examples of external investment in coop-

eratives continue to grow in numbers and frequency.77

Often, cooperatives provide that a person can become a member of a cooperative by paying a

modest amount for one share of voting common stock or a membership. Subsequently, as members

engage in business with the cooperative, additional capital is provided by the members. Members who

market goods through the cooperative can be subject to a charge per unit of goods marketed through

the cooperative. The charge is retained from proceeds otherwise payable to a member for the goods

marketed. The retained charge is called a “per-unit retain” and is credited to an equity account for the

member. This approach is not used widely in Colorado but is used extensively by cooperatives of fruit

and vegetable growers in California and Florida.

Many cooperatives use a “patronage dividend” system by which, at the end of the year, some

or all of the cooperative’s net income resulting from business done with its members is allocated

among the members as patronage dividends,78 with portions being paid to the members in cash and a

portion retained and credited to an equity account in each member’s name. The members are given

notice of the amounts allocated, paid out, and retained. The retained amounts are credited to a mem-

ber’s capital account on the books of the cooperative and are variously called “retained patronage,”

“retained patronage dividends,” and “capital credits.”79 In these ways, cooperatives build their capital

base from member investments and patronage over a period of time.

If a cooperative utilizes a patronage dividend system, a patronage valuation methodology

must be devised and adopted by which to allocate the net income among the members. This involves

determining how much of the net income is allocated to each member. The amount must be based on

the value of transactions between the member and the cooperative. The determination may be based

on the number of units of goods or services purchased by the cooperative from the member or sold by

the cooperative to the member. It can also be based on the dollar volume of the transactions or, in the

case of a worker cooperative, the value of an individual’s labor or services to the cooperative.80

Generally, the patronage refund methodology reflects the uniform valuation of a member’s contribu-

tions to or use of the cooperative.

By way of example, a cooperative that purchases widgets for resale from members could

adopt the following allocation method. Assume that the cooperative’s net income from member busi-

ness is $500,000 and that the particular member accounted for $100,000 of gross sales of widgets to

the cooperative and the cooperative’s total purchases of widgets from its members were $10 million.

If the cooperative uses the total gross sales from members as the basis for its allocations among mem-

bers, this particular member would be entitled to an allocation of 1 percent of the $500,000 of net

income of the cooperative, or $5,000. As will be discussed in the next subsection, because of federal

income tax rules, the cooperative is likely to pay at least 20 percent of the allocated amount of $5,000

($1,000) to the member in cash and retain the unpaid portion as a member contribution to the equity

capital of the cooperative that may be redeemed or repurchased at a future time. 
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The allocations can differ among different departments within a cooperative. For example,

assume that a grocery cooperative has a meat and poultry department, a fresh produce department, and

an all other items department. The cooperative could have different percentages of allocations of net

income for each of the different departments. These differences in allocations are usually based on

there being differing costs, profit margins, and other factors among the departments justifying the dif-

ferent allocation rates among them. The formula that sets forth the relative allocations between depart-

ments or classes within a cooperative may be set in the bylaws, by board-adopted policy, or periodi-

cally by the cooperative’s board of directors.

In some cases, when a cooperative plans to incur substantial capital expenditures, the initial

capital contribution to become a member may be substantial. Thus, it is not uncommon for the coop-

erative to grant members who have contributed substantial capital a “defined right to use” some or all

of a cooperative facilities or services, in addition to a membership (or share of voting common stock).

Sometimes, these defined rights to use accumulate substantial value on their own as a limited com-

modity not available to all persons. Sugar beet growers throughout the country — including those in

Colorado and farmers in the Red River Valley of Minnesota, Idaho, and the Dakotas — who own their

processing facilities through a cooperative invest both in a membership and for acreage rights to plant

sugar beets for processing. The acreage rights may increase in value, thereby providing the member

with an opportunity to realize over time a gain on the investment in the acreage rights if the member

wishes to sell them to another person with the approval of the cooperative. Of course, the value may

also decrease over the years. Another example of a right to use might be a cooperative using member

capital to purchase a kitchen that is then used by members who are independent caterers for their busi-

nesses. The bylaws might define the specific right to use (hours per week, for example) for each

member. Each member has a membership interest in the cooperative and a “right to use” the kitchen.

Recent developments in cooperative finance have brought outside, non-patron-member capital

to bear as part of a cooperative’s equity structure.81 This can be accomplished in at least two ways.

First, cooperatives are able to issue non-voting preferred stock to non-patron members. This structure

does not violate the basic tenet of one-member-one-vote, or the requirement that voting rights be lim-

ited to patron-members of a cooperative. Second, limited cooperative associations, formed under arti-

cle 58 of title 7, may issue either non-voting preferred stock or voting stock to outside investors,

either as non-members or as investor-members. The ability to issue voting stock to outside investor-

members offers an opportunity for cooperatives to achieve scale.

§ 13.8.2—Income Tax Considerations — Internal Revenue Code Subchapter T

Subchapter T of the Code82 establishes a single-layer tax system for cooperatives. If the

requirements of Subchapter T are met, a cooperative’s taxable income will not take into account

amounts paid out to patrons before the 15th day of the ninth month following the close of the cooper-

ative’s year end83 when the amounts are paid:

• As patronage dividends allocated to members; 

• To redeem nonqualified notices of allocation; 

• As per-unit retain allocations;84 or 

• To redeem nonqualified per-unit retain certificates.85
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In essence, these payments will constitute a deduction in arriving at the cooperative’s taxable income,

which is generally calculated in the same manner as a corporation taxable under Subchapter C of the

Code. 

The amounts allocated as patronage dividends must be “paid” during the 9½-month payment

period.86 “Payment” does not necessarily mean that cash is delivered to the recipient. Payment may be

made in cash, distribution of other property, or by a qualified written notice of allocation or per-unit

retain, as described below.87

The amounts must also be paid to “patrons.”88 Patrons are those persons whose business with

the cooperative produced the net income being returned.89

The payment or allocation must be (1) determined on the basis of the quantity or value of

business done with or for the patron,90 (2) made under a pre-existing obligation to make it before the

cooperative received the amounts being paid,91 and (3) determined as to the amount the patron is to

receive by reference to the net earnings of the cooperative from business done with or for its

patrons.92 The pre-existing obligation can be established by state law, in a cooperative’s articles of

incorporation or bylaws, or in a specific agreement between the cooperative and the patron.93

For the cooperative to deduct amounts paid, the patron must be paid in money, qualified writ-

ten notices of allocation, or other property.94 Qualified written notices of allocation are used to notify

the patron of amounts of patronage dividends allocated to the patron, but at least 20 percent of the

amount allocated to the patron must be paid in cash or by a qualified check for the amount to be

deducted on the cooperative’s income tax returns.95 In addition, the patron must consent to taking the

full amount allocated into account in determining the patron’s income taxes.96

Subchapter T provides that per-unit retains are regarded similarly as patronage dividends.

Cooperatives may also use “non-qualified written notices of allocation” and “non-qualified

per-unit retain certificates” to notify patrons of amounts of net margins allocated to or monies with-

held from them as of the end of a fiscal year. Unlike qualified written notices, non-qualified notices

are not required to meet any specific statutory test other than that a notice must be issued to the

patrons. When a patron receives notice through a qualified notice, the cooperative will pay no tax on

the amount subject to the notice, and the patron will take the amount into account in determining the

patron’s income tax. With non-qualified notices and non-qualified per-unit retain certificates, the

amounts subject to the notices or certificates are not taken into account by the patron and the coopera-

tive pays corporate tax on the amounts allocated (subject, of course, to deductions and credits that are

applicable to the cooperative in determining its taxable income). When the amounts subject to the

non-qualified notices or certificates are redeemed, the cooperative receives a deduction for the

amounts redeemed, and the patron from whom the redemption was made includes the amount

redeemed in the patron’s income for tax purposes.97 The Co-op Act permits the use of the patronage

refund or the per-unit retain system.98 It also permits the cooperative to place a limit on amounts that

may be payable as interest or dividends on equity interests in the cooperative.99 This may be neces-

sary for a cooperative to be in compliance with the requirements of, or qualify for cooperative treat-

ment under, other statutes.100
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Pursuant to authority parameters in a cooperative’s bylaws, the cooperative’s board of direc-

tors is to determine the methods by which equity is provided by the members to the cooperative, the

amounts of the equity required by the cooperative, and how equity is redeemed. If the board fails to

take appropriate actions, the equity program of a cooperative can be in jeopardy.101

§ 13.8.3—Other Equity Approaches

Consumer Cooperatives

Instead of patronage refunds, a number of consumer cooperatives return net income or net

margins to their members through rebates. These are generally treated as a return of overcharges.

They may be paid in cash or in discount coupons. The amounts are not included in the income of indi-

viduals who receive them because they are treated as a return of the purchase price paid by the indi-

viduals for the goods or services received and paid by the individual consumer. If the consumer is a

business, the amounts are to be treated as reductions in the amounts paid for the particular goods or

services received thereby reducing deductible amounts paid for the goods or services.

Rural Utility Cooperatives

Rural electric and telephone cooperatives are not subject to taxation under Subchapter T if

they qualify for an exemption as a tax-exempt organization under I.R.C. § 501(c)(12).102 These coop-

eratives are subject to income tax in the same manner as they were taxed before the adoption of

Subchapter T in 1962. This tax treatment is not codified. The rules for it are found, to the degree they

exist, in court decisions and IRS and Treasury Department rulings on rural utility income taxation

prior to 1962. While there are substantial similarities between this approach to income taxation and

Subchapter T, there are differences. 

To qualify for § 501(c)(12) status, the utility cooperative must apply to the IRS for a determi-

nation of the status. If after receiving a tax exemption determination letter, the utility cooperative fails

to meet the requirements for the § 501(c)(12) exempt status, the utility cooperative is subject to Sub -

chapter T. For example, a requirement imposed by the Internal Revenue Code to obtain § 501(c)(12)

status is that at least 85 percent of the utility cooperative’s income must be collected from members

for the sole purpose of covering losses and expenses103 or the exemption will be lost in the year in

which the utility cooperative fails to meet that requirement.

Advantages to obtaining § 501(c)(12) include § 501(c)(12)’s specificity as to how certain

items, such as certain qualified pole rentals received by the cooperative, are to be treated.104 The

specificity regarding the items listed in § 501(c)(12) is not provided in Subchapter T.

§ 13.8.4—Worker Cooperative Tax Issues

Under § 1042 of the Internal Revenue Code, there are potential tax benefits to business own-

ers who sell their interests to employees through either an ESOP or a worker cooperative.105 To quali-

fy for the favorable treatment under § 1042, the proceeds from the sale of the owner’s interest in the

company must be reinvested in a “qualified security.” The gain is deferred and recognized as a long-

term capital gain only to the extent that the amount realized on the sale exceeds the cost to the owner

of the qualified replacement property.106 Note that the business being sold must be in the form of a

corporation with stock, so a limited liability company, partnership, or other non-corporate form of

business must first convert to a corporate form in order to gain this tax advantage.
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Specific requirements must be met before § 1042 is available to the seller. To qualify for 

§ 1042 treatment, there is a four-step process:

1) The sale of the company’s stock must be to an eligible worker-owned cooperative or to an

ESOP;107

2) The worker cooperative must own at least 30 percent of the total value of all outstanding

stock, or of each class of outstanding stock, immediately after the sale;108

3) The taxpayer (either the owner or the cooperative) must file a written statement with the

IRS consenting to the application of §§ 4978 and 4979A with respect to the owner or the

cooperative;109 and 

4) The taxpayer’s holding period with respect to the purchased qualified securities must be at

least three years (determined as of the time of the sale).110

The first step is satisfied by the formation of a cooperative under title 7, article 56 or 58, of

the Colorado statutes. The second step requires some financial planning on the part of the owner and

the employees who will be purchasing the business. The owner must determine the value of the com-

pany, which may require the services of a business valuation professional. Then, the employees must

find a way to purchase at least 30 percent of the business within the first year of the sale. This may

require the employees to obtain financing for the initial payment, or the owner may carry the financ-

ing. Generally, any financing mechanism that is available to persons selling a business would be avail-

able for this transaction. The remaining 70 percent of the purchase can occur over a number of years,

as determined by the parties. 

The funds received by the owner for the sale of the business must be invested in qualified

replacement property for a minimum of three years. “Qualified replacement property” is defined in

the Code, but the definition is a little cumbersome. Generally, it is any security issued by an active

domestic corporation that is not issued by the company being sold and that does not have passive

investment income in excess of 25 percent of the gross receipts of the corporation for the preceding

tax year.111

Code §§ 4978 and 4979(a) concern tax on certain dispositions by cooperatives and generally

provide that there will be a tax imposed if the cooperative sells the securities it purchased from the

owner before the three-year holding period provided in step 4 above is concluded.112 Of course, a tax

professional should be consulted concerning whether a § 1042 election is appropriate based on the

particular facts and circumstances. 

By way of anecdotal account, the Internal Revenue Service has recently undertaken to treat

1099-PATR as wage income and subject to self-employment tax. Certain cooperatives have engaged

tax counsel to have opinion letters drafted in order to help cooperative patron-members defend the sta-

tus of 1099-PATR income as non-wage income, and thus, not subject to self-employment tax. There

remains a lack of clarity in this area, although no published opinions can be found.
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§ 13.9.1—Generally

It is a principle of cooperatives that the members provide the primary source of equity capital.

By the cooperative retaining portions of member patronage dividends and the retention of per-unit

retains, cooperative members build up individual personal capital or equity accounts in the coopera-

tive as years go by. The members of a cooperative also change over time. As a result, a cooperative

needs to establish a method by which to redeem equity capital accumulated by members who no

longer use the cooperative or whose use has declined over the years. This process is customarily

called equity redemption. 

Too many cooperatives neglect the important equity management aspect of cooperative

finance. Studies have been conducted into various means for retiring or redeeming cooperative equi-

ties to require that the invested capital in a cooperative be provided by currently active members.113 A

cooperative’s bylaws must address this issue to provide the authority for the board of directors to

administer an equity-redemption program. In Colorado, articles 56 and 58 grant the board of directors

broad authority to determine if or when equity is to be redeemed.114

“Three methods of redeeming member equity have achieved general acceptance: the ‘revolv-

ing fund plan,’ the ‘base capital plan,’ and ‘special plans.’ Although the systems are often viewed as

unrelated, they may, in fact, operate together.”115

§ 13.9.2—Revolving Fund

A revolving fund plan is a plan by which a cooperative regularly and systematically redeems

(or repurchases) outstanding patron equity accounts or per-unit retains. The cooperative uses cash gen-

erated from current operations to redeem equity retained from prior years. 

Two revolving fund methods are the most common. In the first method, the cooperative

retires the oldest invested equities first. In the second method, the cooperative redeems a portion or

percentage of all outstanding equities each time an equity redemption is made. This redemption

method is also called the “percentage of the pool” method. It has the benefit of providing a cash pay-

ment to all members, which frequently can encourage patron support and loyalty to the cooperative. It

does not, however, eliminate the equity investments of persons who are no longer active members

before repaying equity investments of newer members. This means that the cooperative’s equity

financing requirements are not solely met by the current members. The first method of redeeming old-

est equities first tends to keep the equity investments in more current members than will the “percent-

age of the pool” method.

With a revolving fund plan, the board of directors determines the timing of the equity

redemption, pursuant to the bylaws. In cases where the bylaws do make adequate provision, the courts

have nearly universally upheld actions of the board in connection with the plan.116

§ 13.9 • EQUITY REDEMPTION
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§ 13.9.3—Base Capital

A base capital equity redemption plan, in its simplest form, requires that each member pro-

vide the amount of equity capital currently needed by the cooperative to deliver its services to each

member, based on the member’s use of the cooperative.

Development of the base capital plan involves several accounting steps:

1) The cooperative determines its total equity capital needs (examples could include new

equipment or upgrading facilities).

2) The equity capital needs are allocated among members based on the proportion of the

cooperative’s business each member conducted with the cooperative during a base period,

usually the past three to seven years.

3) Each year, the cooperative’s equity requirements are reviewed and adjusted as the board of

directors finds appropriate. Each member’s share of the equity requirement is also adjusted

to reflect any change in (a) the total equity requirements of the cooperative and (b) the

member’s proportional share in the new base period.

4) Underinvested members must add to their equity account, usually by allowing the coopera-

tive to use the current year’s retained patronage refunds or per-unit retains, or by the mem-

ber making a direct contribution.

5) Fully invested and overinvested patrons generally are paid a cash rebate of current year’s

patronage refunds and per-unit retain allocations. Overinvested patrons may receive an

additional payment in redemption of their excess share of the equity.

The cooperative should also have a plan to redeem equity investments of former patrons

whose proportional share will fall each year until reaching zero at the end of the base period begin-

ning the first year after they cease to patronize the cooperative.117

§ 13.9.4—Special Plans

“Special plans” are specifically designed for the redemption of equities upon the occurrence

of a particular event or condition. The conditions or events can include the death of a member, the dis-

solution of an entity member, a member’s reaching a specified age, a member’s ceasing to be engaged

in the type of business or activity that qualified him or her to be a member of the cooperative (such as

a farmer member of an agricultural cooperative ceasing his or her farming activities), or a member

leaving the territory served by the cooperative.

Special plans are often popular with members but can make financial planning difficult

because the cooperative can never know how many members may present claims for special redemp-

tions in any given year. If an event occurs requiring member redemption, the member’s equity may be

redeemed at once or the cooperative may have established a “time payment plan” for payment of the

equities over a period of time. It is important to provide in the bylaws and the equity redemption plan

for a fair means of delaying payments if making a payment would place undue financial pressure on

the cooperative.

It is difficult for special plans to accommodate entity members, especially if the entity mem-

ber is closely held. Some cooperatives apply what has become known as the “look through” principle.
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Under this principle, if an individual owner of an interest in an entity member meets one of the

requirements of a special plan (such as retirement from the member entity and no longer doing busi-

ness with the cooperative), the cooperative will redeem a percentage of the amount of equity of the

entity member in the cooperative equal to the percentage ownership interest of the owner in the entity.

The theory is that the money received by the entity member will be passed on to the owner. Some

cooperatives make the payment directly to the owner. Of course, if the entity continues to use the

cooperative to the same extent it did prior to the partial owner’s equity redemption, the entity member

could then be underfunded in the cooperative, which requires a means to exist to bring the entity

member back to its expected or required equity position.118

Special plans are frequently found in combination with the other two types of plans. For

example, a revolving equity redemption plan may redeem a percentage of equities to all members, and

redeem the entire equity accounts of members who have died, payable to their estates.

Any program for the building of equity accounts of cooperative members and their subse-

quent redemption assumes that the cooperative will be profitable. Cooperatives can experience losses

from operations for all the same reasons that other business enterprises suffer losses. Handling a coop-

erative’s losses is a complex and difficult subject for the same reasons that losses are complex and dif-

ficult for any business; however, the subject is further complicated by the principle that members pro-

vide the cooperative’s equity capital and they incur the tax consequences that flow therefrom. 

From a tax standpoint, although a cooperative can be considered equivalent to a pass-through

organization (as are most other business entities, except a C corporation) when net margins (net

income) are present, the equivalence disappears in the event a cooperative assumes losses.

When losses occur, the cooperative’s board of directors has several choices, some of which

are recognized more readily than others by the IRS. The sample set of bylaws in Exhibit 13D (Article

IX, Section 2(e)) contains the most common approaches that boards of directors contemplate. It is

important that the bylaws address how losses must be handled. Without this authority, the cooperative

may be limited in how it can handle losses for all purposes.119

It is easy to overlook the notion of liquidation or dissolution of the cooperative’s assets in the

organizational phase of a cooperative. While the Co-op Act provides for flexibility in many areas by

permitting a cooperative to address such matters in its articles of incorporation and bylaws in a man-

ner different from the default provisions of the Act itself, the authorization and approval procedures

for a voluntary dissolution are prescribed by the Co-op Act.120 The Act provides flexibility as to the

order in which the cooperative’s property is to be distributed upon dissolution. The cooperative’s arti-

§ 13.11 • DISSOLUTION
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cles of incorporation or bylaws may modify the order from the provisions contained in the statutory

scheme, but all remain subject to general debtor-creditor laws.121

Many cooperatives incorporate “poison pills” in their articles of incorporation and/or bylaws

that neutralize or discourage a profitable sale or demutualization. The purpose of these poison pill pro-

visions is to preserve the cooperative’s mission and cooperative structure and to ensure the coopera-

tive continues to exist in perpetuity, without succumbing to the temptation to accept a financially

lucrative offer to sell or liquidate the cooperative. The foundation of parity and perpetuity that prof-

itable sale poison pills create attracts members, investors, and stakeholders to the cooperative without

fear that any other stakeholder will seek to extract value for its self-interest at the expense of other

stakeholders. Thus, in many ways, some have described cooperatives as “economic trusts.”122 By way

of example, several cooperatives have adopted provisions that in dissolution, each class of member

and even investors shall only be entitled to the return of their initial capital contribution and allocated

but unredeemed patronage dividends or stock dividends (or alternatively, the balance of the internal

capital account), but that any residual value shall be given to a charitable organization. Such “residual

sweeping” mechanisms discourage the motivation to pursue profitable sale and neutralize any incen-

tive for members to seek to profit at the expense of outside investors.

The authority to vary from the statute can be deceptive, however. Other statutes may limit the

cooperative’s flexibility by finding that certain approaches to asset distribution upon liquidation by

their very existence in articles or bylaws may cause the cooperative not to operate on a cooperative

basis, thereby losing the benefits derived under other statutes. For example, especially under I.R.C. 

§ 521,123 at least one court and the IRS took the position that a specific order of distributions on dis-

solution is necessary for an entity to be a cooperative qualifying for treatment under § 521, and that

all members from the date of inception must be entitled to share in the distributed property, which is

generally cash.124 This position has been modified, but can continue to pose a most difficult practical

problem for a cooperative that has been in existence for many years and has no records of those who

ceased to be members in the years prior to the dissolution.

For a cooperative to dissolve voluntarily, it must have the approval of two-thirds of all the

directors and at least two-thirds of the members present and voting at a meeting at which the vote on

dissolution occurs.125 The resolution adopted by the board of directors and submitted to the members

is required to name three trustees and two alternates (who need not be members of the cooperative) to

handle the liquidation and winding-up of the cooperative and distribute its remaining assets once the

dissolution is approved by the members.126 Articles of dissolution are delivered to the Secretary of

State for filing to complete the dissolution process.127

Finding members who may be entitled to distributions from a cooperative following its disso-

lution is not the only instance when a cooperative may have “lost” the location of one or more mem-

bers. Individuals may cease to be members but still have equity accounts in the cooperative, and when

the cooperative seeks to redeem those equities, it may not be able to locate those former members.

§ 13.12 • ESCHEAT
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When the cooperative is unaware of a member’s death, at some point the cooperative must locate his

or her heirs to distribute monies or property on behalf of the deceased member. Situations like the one

above can produce unclaimed property in the hands of the cooperative.

In most situations, unclaimed property passes, or “escheats,” to the state government after a

specified time.128 The Co-op Act contains provisions that permit a cooperative, through its bylaws, to

avoid the Unclaimed Property Act,129 with the result that unclaimed funds can be passed to the coop-

erative or another organization rather than to the state.

§ 13.13.1—General Comment

As discussed in § 13.6.2, when bringing members into a cooperative, the cooperative provides

membership status through voting memberships or by issuing one or more shares of voting stock to

qualified applicants. In addition, cooperatives issue patronage dividends through written notices of

allocation, portions of which may be used to establish equity accounts for patrons in the cooperative

and may even be reflected as shares of a class of non-voting stock. Per-unit retain certificates are evi-

dence of a provision of equity capital in a cooperative. Cooperatives also borrow money and issue

notes or certificates of indebtedness to evidence the repayment obligations. Do any of these arrange-

ments or instruments constitute the issuance of a security by a cooperative, which is then subject to

federal or state securities regulation? If the cooperative uses the arrangements or instruments with par-

ties who are not members, there is no question that federal and state securities regulations apply.130

The answer is not as easy where the arrangements are with, or instruments are issued to, members.

§ 13.13.2—Colorado Exemption

Generally, the Co-op Act as well as article 58 of title 7 exempt from Colorado’s securities law

registration requirements instruments issued to patrons of a cooperative organized under the Co-op

Act, article 58 of title 7, or a similar statute in another state and qualified to do business in

Colorado.131 Despite the exemption language, each situation should be reviewed with respect to the

statutory language. In other states, the availability of securities registration exemptions varies widely.

§ 13.13.3—Federal Laws

Federal law provides exemptions with respect to certain types of securities issued by coopera-

tives,132 but the exemptions do not extend beyond the relatively narrow parameters of the types of

cooperatives for which they are provided. The U.S. Supreme Court held that stock in a government-

subsidized housing cooperative that was acquired to secure a unit in which to live does not constitute a

security under the federal securities statutes.133 The reasoning by the majority and of the dissenters pro-

vides an interesting contrast of perspectives as to whether cooperative instruments issued to members

as part of the member-cooperative relationship have the attributes necessary to bring them under the

purview of the federal securities laws. The nature of a cooperative’s relationship to its members gener-

ally does not fit the definition of a “security” under federal or state securities laws. “Members and

patrons of agricultural cooperatives assume economic risks of their association, but seek a return from

their own labor and efforts rather than from their investment of capital [in the cooperative].”134 On the
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other hand, “[i]t is the method of financing utilized by each agricultural cooperative which determines

the necessity of that cooperative to comply with registration and other securities regulations.”135

Recent decisions by the Securities and Exchange Commission (SEC) to take no enforcement

action vis-à-vis proactive requests for clarity from issuers have confirmed the long-standing notion

that certain cooperative membership interests or securities do not fit within the statutory definition of

a security.136 Although SEC no action determinations do not follow the doctrine of stare decisis, nor

do they apply beyond the facts and circumstances represented by the incoming letter request, the

rationale upon which each letter is based lays and confirms a consistent interpretation that certain

cooperative membership interests or instruments are not securities under § 2(a)(1) of the Securities

Act of 1933.137

Many cooperative leaders believe that membership instruments and instruments reflecting

patronage dividends or per-unit retains are not securities subject to federal or state securities laws.

Courts have not, however, made conclusive pronouncements on the subject. As a result, cooperatives

that vary from normal cooperative practices in handling equity should study carefully the potential

implications of securities regulation on their activities. 

Although there are limited exemptions from antitrust laws available to farmer or agricultural

cooperatives,138 in general cooperatives must be mindful of the restraints imposed on nearly all busi-

ness enterprises by antitrust laws. The Co-op Act provides:

No cooperative formed under or subject to this article shall solely by its organization

and existence be deemed to be a conspiracy or a combination in restraint of trade, an

illegal monopoly, or an attempt to lessen competition or to fix prices arbitrarily, nor

shall the marketing or purchasing contracts and agreements between any cooperative

and its members or any agreements authorized in this article be considered illegal as

such, in unlawful restraint of trade, or as part of a conspiracy or combination to accom-

plish an improper or illegal purpose.139

This provision is far from a complete exemption from Colorado antitrust and unfair business

practices laws. It simply states that the mere existence of a cooperative or contracts between the coop-

erative and its members authorized by the Co-op Act will not in and of themselves constitute a viola-

tion of state antitrust laws.140

It has been held that Congress has the power to grant privileges to farmer cooperatives while

not providing the same types of privileges to other cooperatives.141 Without specific legislative

exemption, cooperatives must examine all aspects of antitrust laws to ensure that their operations

comply with those laws. In fact, without a clear statutory exemption, a question can be raised as to

whether the mere existence of a cooperative could be construed as a potential violation of antitrust

laws.
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It has been held under the Robinson-Patman Act142 that a cooperative may not seek unlawful

price discrimination (discounts) from a supplier by aggregating the purchases of its members.143

Since the early 1900s, the U.S. Department of Justice and state antitrust regulators have not

pursued cooperatives in any kind of concerted effort simply on the basis of their formation and exis-

tence. This may be because most cooperatives do not have sufficient economic clout to hinder or

adversely influence the marketplace in a material way. There is no clear guidance of general applicabil-

ity to non-agricultural cooperative organizations, but in recent years several cases have been brought

under the Sherman Act involving agricultural cooperatives and they are listed in the footnote below.144

In 2001, Wyoming enacted a statute that provides for non-patron investors to join a coopera-

tive as a member with voting rights.145 More detailed statutes were subsequently enacted in Minnesota

(2003),146 Tennessee (2007),147 Iowa (2005),148 Wisconsin (2006),149 Utah (2008),150 Oklahoma

(2009),151 and the District of Columbia (2011).152 As a result of the Wyoming and Minnesota statutes,

the National Conference of Commissioners on Uniform State Laws (NCCUSL) produced the Uniform

Limited Cooperative Association Act (ULCAA or the Act), which was approved for submission to the

states for their consideration in 2007. Since then, ULCAA has been adopted or is under consideration

in the District of Columbia, Kentucky, Nebraska (adopted a prior draft of ULCAA), Oklahoma, Utah,

and Vermont. ULCAA was adopted by the Colorado legislature in 2011 and went into effect on April

2, 2012.153

The organizations created under ULCAA and similar statutes are generally known as “limited

cooperative associations.”

In summary, ULCAA provides for a single entity built on the law of unincorporated enti-

ties but grounded in cooperative principles. It contains many provisions consistent with,

and protective of, cooperative principles. It also allows for investor members and pro-

vides statutory mechanisms necessary to facilitate non-patron member investment. In

doing so it may compromise, but not eliminate, some cooperative principles. In large

part those compromises explain why the name of the entity is “limited cooperative asso-

ciation.” ULCAA may provide an excellent alternative entity choice in a selected range

of situations even though it is not an entity panacea that can be used “universally.” It pro-

vides an “off-the-rack” starting point for planning an entity that will have strong coop-

erative characteristics under a governing law that specifically recognizes the uniqueness

of patron members but whose activity requires “outside” equity investment.154

ULCAA has both mandatory and optional provisions. Limited cooperative associations being

unincorporated entities, it is thought drafters of the organizations’ governing documents are permitted

great leeway in altering many of the default terms provided by the Act. In some cases, it is clear what

statutory provisions can be altered; in others, there may be a lack of clarity. In some places where alter-

ations can clearly be made, there are statutory limits on ranges within which alterations can be made.155
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ULCAA is unique among cooperative statutes across the country in allowing non-patron

investor members to have voting rights, but to protect patron members, the Act provides for a unique

voting system under which patron members are to have at least a majority of the voting power that is

exercised in a two-step vote-counting process.156

Under ULCAA, a majority of the board of directors of a limited cooperative association must

be elected by patron members and designees of entity patron members, although not all of these direc-

tors need to be patron members or designees. The Act provides for a varying number of directors who

must be patron members or designees of entity patron members depending on the size of the board.157

ULCAA has extensive provisions regarding the allocation and distribution of profits and loss-

es to the members.158 These provisions provide that at least 50 percent of the profits of a limited

cooperative association must be allocated to patron members.159

More information regarding ULCAA can be found in articles written by the reporters for the

NCCUSL drafting committee for the Act.160

Limited cooperative associations have been formed under ULCAA (where it has been adopt-

ed) or under statutes that were the forerunners of ULCAA. Most of those associations have been tradi-

tional cooperatives utilizing the flexibility that ULCAA provides that is not found in most traditional

corporate-based cooperative statutes.

Cooperatives are unique organizations through which members seek to aggregate their indi-

vidual efforts through collaboration to generate returns to the members that may be in a form other

than financial rewards. A cooperative is not another way for an entrepreneur to derive a financial

return based on the exploitation of inputs. Rather, cooperative forms create opportunities for a group

of entrepreneurs or other individuals or organizations with common goals to provide themselves with

the tools to improve their individual interests, efforts, and financial or other returns. While a coopera-

tive is operated in much the same way as a corporate enterprise, there are significant special rules for

the organization and operation of a cooperative, all of which are the result of philosophical principles

that underlie the very nature and structure of a cooperative.

1. James R. Baarda, “Cooperative Principles and Statutes: Legal Descriptions of Unique Enterprises,”

ACS Research Rep. No. 54 (Rural Business-Cooperative Service, USDA, 1986), 1. Because cooperatives have

been a principal means through which farmers obtain supplies and market their products, cooperatives have

received substantial support from the federal government through the United States Department of Agriculture

(USDA). Much of the research and literature regarding cooperatives has been carried out and published by the

USDA. For this reason, references are made throughout this chapter to USDA publications for information gen-

erally applicable to all types of cooperative organizations. 
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2. C.R.S. §§ 7-56-101, et seq. 

3. M.P. Taylor, “Big Money: Negotiating Debt, Capital Labyrinth Takes Creativity, Effort,” 17

Cooperative Bus. J. 7 (June 2003). 

4. An outstanding illustration of cooperatives in action exists in the mountains of the Basque country

of northern Spain, around a city named Mondragon. The story has been related briefly in an unpublished manu-

script prepared not long before his death by Robert L. Karnopp of Denver, Colorado. Mr. Karnopp was deeply

interested in the Mondragon cooperatives.

In 1955, a bankrupt stove-manufacturing company was acquired for operation by 24 worker-owners

through the leadership of a Catholic priest and five engineers. In four years, it had 170 worker-owners. By the

late 1980s, the Mondragon cooperatives numbered around 175 separate entities, with more than 20,000 worker-

owners and their own bank, retail food chain, social security system, technical institute, and school system. The

co-ops were the only Spanish manufacturer of major household appliances to survive Spain’s entry into the

European Common Market. The bank had assets of nearly $2 billion and more than 160 branches.

During the long Spanish recession of the 1970s, while the Basque region as a whole lost 178,000 jobs,

the Mondragon co-ops increased their number of worker/owners by 35 percent at a cost that was 50 percent

more efficient in capital requirements than in the rest of the Spanish economy. They were 98.7 percent success-

ful in founding new businesses over a span of 30 years. From 1975 to 1985, the bank grew 760 percent. All this

was accomplished with no aid from the Spanish government, no outside capital, and using an economic system

that is not capitalist, socialist, nor communist. While in the early 1990s the Mondragon co-ops faced many of

the same problems that exist worldwide, from their history built on 12 principles common to many cooperative

endeavors, it was hard to imagine their success would be stymied. At the turn of the century, the Mondragon

cooperatives were still strong and an important force in a significant part of the European community.

The Mondragon cooperative community tells a story of what people can do on their own. It shows

how banding together to create opportunities for themselves can empower people and draw them together with a

strong sense of community to attack all manner of problems.

In early 2010, the Mondragon co-ops and the United Steel Workers announced they would pursue

joint activities in the United States. 

5. See generally Donald Frederick, “Do Yourself a Favor: JOIN a Cooperative,” Cooperative
Information Report 54, at 7-8 (Rural Business–Cooperative Service, USDA, 1996). 

6. See generally Thomas Earl Geu & James B. Dean, “The New Uniform Limited Cooperative

Association Act: A Capital Idea for Principled Self-Help Value Added Firms, Community-Based Economic

Development, and Low-Profit Joint Ventures,” 44 Real Prop., Trust & Estate J. 55, 75 (2009). See also John

Curl, For All the People: Uncovering the Hidden History of Cooperation, Cooperative Movements and
Communalism in America (PM Press, 2d ed. 2012).

7. Tammy Meyer, “Understanding Cooperatives: Cooperative Business Principles,” in Cooperative
Information Report 45, § 2, p. 2 (Rural Business-Cooperative Service, USDA, 1994), available at www.rd.usda.

gov/files/CIR45_2.pdf.

8. C.R.S. § 7-56-103(6).

9. Tammy Meyer, “Understanding Cooperatives: The American System of Business,” in Cooperative
Information Report 45, § 1, p. 3 (Rural Business-Cooperative Service, USDA, 1994), available at www.rd.usda.

gov/files/CIR45_1.pdf. 

10. See Frederick, supra n. 5, at 7-8. 

11. C.R.S. §§ 7-56-305(2) and (3). 

12. Frost v. Corp. Comm. of Okla., 278 U.S. 515, 546 (1929) (Brandeis, J., dissenting) (citations omitted). 

13. Ry Southard, “The Rural Heartbeat: Health Network Enhances Services in Mountain Community,”

63 Rural Cooperatives 32 (Rural Business-Cooperative Service, USDA, May/June 1996). 

14. Johnson, “Surfing the New-Wave Cooperatives,” 62 Farmer Cooperatives 10 (Rural Business-

Cooperative Service, USDA, Oct. 1995). 

15. James B. Dean, et al., “The New Colorado Cooperative Act: A Setting for a Business Structure,” 25

Colo. Law. 4 (Jan. 1996). 

16. Israel Packel, The Organization & Operation of Cooperatives 10 (4th ed. 1970). See also Geu &

Dean, supra n. 6, at 101-07. 

17. https://www.healthinsurance.org/obamacare/co-op-health-plans-put-patients-interests-first/.
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18. See www.platformcoop.net. Many in the Platform Cooperativism sector view Colorado as a nexus

for this movement, given its high technology leadership, highly educated population, prolific and numerous soft-

ware development firms, and consciousness toward socially driven or mission-oriented businesses.

19. C.R.S. §§ 7-58-101, et seq.
20. See www.membersmedia.net.

21. Information regarding housing cooperatives can be found at the website of the National Association

of Housing Cooperatives at www.coophousing.org. 

22. Information regarding worker-owned cooperatives can be found online at the U.S. Federation of

Worker Cooperatives website, www.usworker.coop, as well as at the Rocky Mountain Employee Ownership

Center website, www.rmeoc.org.

23. 26 U.S.C. § 1042 provides a means for an owner’s stock in a corporation to be transferred to an

ESOP or a worker-owned cooperative, with any gain on the sale of the owner’s stock being tax deferred if a

number of conditions are met. To the best knowledge of the author, the section has never been used by a worker-

owned cooperative to acquire an owner’s business, although there are articles stating it was used with a compa-

ny in Ohio. Discussions with one of the attorneys in that acquisition  disclosed the transaction was accomplished

without utilization of § 1042.

24. See http://poudrevalleycommunityfarms.com/.

25. See C.R.S. §§ 25-4-1614 and 25-5.5-117; see also https://www.colorado.gov/pacific/sites/default/

files/Reg_DEHS_FactSheet_CottageFoodsAct.pdf.

26. A more thorough primer on Colorado’s cooperative statutes can be found at www.co-oplaw.org/

statebystate/colorado/.

27. “A cooperative may be formed pursuant to this article for the transaction of any lawful business.”

C.R.S. § 7-56-201(1). 

28. 26 U.S.C. § 1381(a)(2); see also 26 U.S.C. § 521(b)(1)(a). 

29. C.R.S. § 7-55-102(1). 

30. Many valuable resource materials in connection with the organization and numerous other aspects

of law and practice relating to cooperatives can be found at www.rd.usda.gov/publications/publications-coopera-

tives. Although focused on agricultural cooperatives, the publications of the United States Department of

Agriculture Rural Business-Cooperative Service have broad application to many other types of cooperatives.

Alternatively, many resources are available through the U.S. Federation of Worker Cooperatives and the associ-

ated Democracy At Work Institute. Resources can be found at www.usworker.coop/usfwc-resources and http://

institute.coop/.

31. C.R.S. § 7-56-209(2).

32. An “agricultural cooperative” is defined as “a cooperative in which the members, including land-

lords and tenants, are all producers of agricultural products.” C.R.S. § 7-56-103. 

33. Assistance for development of non-agricultural cooperatives can sometimes be obtained through the

RMFU Cooperative and Economic Development Center of the Rocky Mountain Farmers Union in Denver,

Colorado; the National Cooperative Bank in Washington, D.C.; the National Cooperative Business Association;

and the Rural Business–Cooperative Service of the U.S. Department of Agriculture. 

34. C.R.S. § 7-56-502. 

35. C.R.S. § 7-56-503, applied in Marvin v. Pueblo Dairymen’s Coop., 284 P.2d 238 (Colo. 1955). 

36. Colorado cases that examine various aspects of the provisions of the statutes relating to cooperative

marketing contracts include Burns v. Wray Farmers’ Grain Co., 176 P. 487 (Colo. 1918); Campbell v. People,

210 P. 841 (Colo. 1922); Johnson v. People, 210 P. 843 (Colo. 1922); Atkinson v. Colo. Wheat Growers’ Ass’n,

238 P. 1317 (Colo. 1925); Rifle Potato Growers’ Coop. Ass’n v. Smith, 240 P. 937 (Colo. 1925); Monte Vista
Potato Growers’ Coop. Ass’n v. Bond, 252 P. 813 (Colo. 1927); Colo. Wheat Growers’ Ass’n v. Thede, 253 P. 30

(Colo. 1927); Fort v. People ex rel. Coop. Farmers’ Exchange, 256 P. 325 (Colo. 1927); Fort v. Coop. Farmers’
Exchange, 256 P. 319 (Colo. 1927); Colorado Dairymen’s Coop. Ass’n, 256 P. 640 (Colo. 1927); Wilson v.
Monte Vista Potato Growers’ Coop. Ass’n, 260 P. 1080 (Colo. 1927); Mountain States Beet Growers’ Marketing
Ass’n v. Monroe, 269 P. 886 (Colo. 1928); Rinnander v. Denver Milk Producers, 136 P.2d 984 (Colo. 1946);

Marvin v. Pueblo Dairymen’s Coop., 284 P.2d 238 (Colo. 1955). 

37. Industrial Comm’n v. United Fruit Growers Ass’n, 103 P.2d 15 (Colo. 1940).
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38. Seymour, “Time, Dedication, Commitment Keys to Developing Successful Co-ops,” Farmer
Cooperatives, ACS Cooperative Development Division, USDA (Nov. 1986), 6.

39. Kassan, “28 Questions to Ask Before Meeting the Lawyer,” Democracy at Work Institute (Katovich

& Kassan Law Group 2012), http://institute.coop/resources/28-questions-ask-meeting-lawyer; Cooperative

Development Institute, “Coop 101: A Guide to Starting a Cooperative,” Democracy at Work Institute (2010),

http://institute.coop/resources/coop-101-guide-starting-cooperative.

40. Sample documents developed from an agricultural cooperative background may be found in Donald

Frederick, “Sample Legal Documents for Cooperatives,” Cooperative Information Report No. 40, Rural

Business-Cooperative Service, USDA (May 1990). 

41. See Bessette v. St. Albans Coop. Creamery, 107 Vt. 103, 176 A. 307 (1935); Elfer v. Marine
Engineers Beneficial Ass’n No. 12, 179 La. 383, 154 So. 32 (1934). 

42. Geu & Dean, supra n. 6, at 109 n. 268 (citation omitted). 

43. C.R.S. § 7-56-201(1). 

44. Id. 

45. 26 U.S.C. §§ 1381, et seq.
46. C.R.S. § 7-56-201(3)(l). 

47. C.R.S. §§ 7-56-201(2)(e) and (f).

48. Id. Although the statute may suggest there could be both voting memberships and voting common

stock, as a practical matter it would be difficult to structure a cooperative with both. 

49. C.R.S. § 7-56-201(2)(e). 

50. Compare C.R.S. §§ 7-56-201(2)(f) and (3)(e) with C.R.S. §§ 7-102-102(2)(b)(IV) and 7-106-101.

51. C.R.S. § 7-56-201(2)(e). 

52. C.R.S. § 7-56-208(4)(h). 

53. Cf. Costilla Ditch Co. v. Excelsior Ditch Co., 100 Colo. 433, 68 P.2d 448 (1937). 

54. See § 13.6.1. 

55. 15 U.S.C. § 17. 

56. 7 U.S.C. §§ 291 through 292. 

57. C.R.S. § 7-90-601(2). 

58. C.R.S. § 7-90-601(7)(a). 

59. C.R.S. § 7-90-601(4.5)

60. C.R.S. § 7-90-601(7)(b). 

61. C.R.S. § 7-56-201(3)(c). 

62. C.R.S. § 7-56-208(1). 

63. C.R.S. §§ 7-56-208(2) and (3). 

64. C.R.S. § 7-56-208(4). 

65. The history of the development of the positions of the courts and the IRS on this issue is reflected

in Conway County Farmers Ass’n v. United States, 588 F.2d 592 (8th Cir. 1978); Columbus Fruit & Veg. Coop.
v. United States, 7 Cl. Ct. 561 (1985); Geauga Landmark, Inc. v. United States,  No. 81-942 (N.D. Ohio April

29, 1985); Action on dec., AOD CC-1991-018 (released Oct. 22, 1991); Rev. Rul. implementing AOD, Rev. Rul.

93-21, 1993-1 C.B. 188 (1993). 

66. Randy E. Dunn & James B. Dean, “1001 Questions Concerning Bylaws of Agricultural

Cooperatives,” 1982-1983 Agricultural Law J. 297 (1982). 

67. C.R.S. § 7-56-502. 

68. C.R.S. § 7-56-503. 

69. Id.
70. C.R.S. § 7-56-301(1). This provision illustrates how deceptive statutory provisions can be. This

subsection is permissive, but as the text states, it would be hard to see how a cooperative would exist as a coop-

erative without a carefully drawn limit on who may be a member. 

71. E.g., Capper-Volstead Act, 7 U.S.C. §§ 291 through 292; Farm Credit Act of 1971, 12 U.S.C. 

§§ 2001, et seq.; an exemption from tax for certain farmers’ cooperatives in the Internal Revenue Code, 26

U.S.C. § 521. 
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72. More information can be found at http://cultivate.coop/wiki/Multi-stakeholder_cooperatives and

www.co-oplaw.org/statebystate/colorado; a manual created by the Ohio Employee Ownership Center can be

found at www.uwcc.wisc.edu/pdf/multistakeholder%20coop%20manual.pdf.

73. C.R.S. § 7-56-301(5). 

74. 26 U.S.C. §§ 521 and 1381, et seq. For a discussion of the federal income tax treatment of coopera-

tives under Subchapter T of the Internal Revenue Code, see Donald A. Frederick, “Income Tax Treatment of

Cooperatives,” Cooperative Information Report (2005 ed.) 44, pts. 1 through 5 (Agricultural Cooperative

Service, USDA, May 1990). 

75. There are a variety of means available for providing financing of a cooperative. Some examples are

discussed in James B. Dean, “Financing Cooperatives — A Challenge of the 1980s,” 1982-1983 Agricultural
Law J. 475 (1983). One lending source for non-agricultural cooperatives is the National Cooperative Bank,

headquartered in Washington, D.C. Although the inability to give voting power to non-members can make it dif-

ficult to attract outside investors in a cooperative, if the cooperative members are prepared to permit earnings to

be paid as dividends to outside non-member investors, cooperatives may be able to attract capital through pre-

ferred stock or preferred equity. Issuing debt or equity instruments to non-members has securities law implica-

tions, and if too much equity investment comes from non-members, the cooperative may be found not to be

operating on a cooperative basis for income tax and other purposes. See § 13.7. 

76. The National Cooperative Bank, headquartered in Washington, D.C., was specifically chartered by

Congress to provide lending facilities to non-agricultural cooperatives. CoBank, headquartered in Denver, was

chartered to provide loans to agricultural cooperatives and related entities. More information about financing

sources can be found at www.usworker.coop/financing-resources. See also Hoover, “Worker Cooperative

Finances,” Cooperation Works!, Democracy at Work Institute (2009). See also a discussion about other forms of

financing available to cooperatives in “An Introduction to Financing for Cooperatives, Social Enterprises, and

Small Businesses,” Burrasca, Grossberg, Misak & Wiener, Community Wealth Building (2015), available at
www.communitywealthbuilding.org/uploads/2/3/7/6/23760574/finance_guide_final_june_2015.pdf.

77. See Taylor, supra n. 3. 

78. E.g., the Internal Revenue Code, which uses the term in Subchapter T and defines it in 26 U.S.C. 

§ 1388. Other terms may be used, including “patronage refunds,” “allocations of net margins,” and “patronage

rebates,” for example. 

79. The term “capital credits” is particularly prevalent in rural utility (electric and telephone) cooperatives. 

80. E.g., patronage in a worker cooperative can be based upon part- or full-time equivalent labor or

service, salary, actual hours worked, or some other uniform metric of contributions of labor or services to the

cooperative.

81. See supra n. 76.

82. 26 U.S.C. §§ 1381 through 1388. 

83. 26 U.S.C. § 1382(d). 

84. As noted in § 13.8.1, cooperatives may obtain capital by retaining a set amount or percentage from

amounts paid to a member for property of a member sold through the cooperative. These amounts are called

“per-unit retains.” Following its tax year end, the cooperative can issue per-unit certificates to its members to

notify them of the amount of per-unit retains allocated to their capital account for the preceding year. 26 U.S.C.

§ 1382(b)(2). Per-unit retain allocations and per-unit retain certificates are defined in 26 U.S.C. §§ 1388(f)

through (i). 

85. 26 U.S.C. § 1382. 

86. Seiners Ass’n v. Comm’r, 58 T.C. 949 (1972). 

87. Rev. Rul. 55-141, 1955 C.B. 337. 

88. Treas. Reg. § 1.1382-2(b)(1). 

89. Treas. Reg. § 1.1388-1(e), which defines a patron as “any person with or for whom the cooperative

association does business on a cooperative basis, whether a member or a non-member of the cooperative. . . .” “A

patron is anyone who has a legal right to share in the business with members on a patronage basis, or it may treat

both members and nonmembers as patrons.” Frederick, supra n. 74, pt. 2, at 3. See also 26 U.S.C. § 1388(a). 

90. 16 U.S.C. § 1388(a)(1). See also § 13.8.1. 

91. 26 U.S.C. § 1388(a)(2). 

92. 26 U.S.C. § 1388(a)(3). 
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93. Frederick, supra n. 74, pt. 2, at 6-9. 

94. 26 U.S.C. § 1382(b). 

95. 26 U.S.C. §§ 1388(b) and (c). 

96. 26 U.S.C. § 1388(c)(1)(B). Consent may be obtained by the cooperative’s obtaining written consent

from the patron, by a patron’s obtaining or retaining membership after the cooperative has adopted a bylaw pro-

viding that membership constitutes consent and the member has received a copy of the bylaw, or by the recipi-

ent’s cashing a qualified check containing language of consent. 26 U.S.C. § 1388(c)(2). A “qualified check” is

defined in 26 U.S.C. § 1388(c)(4). The exact amount the patron is to take into account is described in 26 U.S.C.

§ 1385.

97. 26 U.S.C. §§ 1382(b), 1385, and 1388(d) and (i). 

98. See C.R.S. §§ 7-56-501(1)(v) and (w). 

99. C.R.S. § 7-56-501(1)(x). 

100. See, e.g., provisions of the Code, the Capper-Volstead Act, § 6 of the federal Clayton Act, and the

Farm Credit Act. 

101. An example of a board of directors that failed to take adequate steps to transfer allocated patronage

refunds to a more permanent equity account is found in Southeastern Colo. Coop. v. Elbright, 563 P.2d 30

(Colo. App. 1977). 

102. 26 U.S.C. § 501(c)(12). 

103. 26 U.S.C. § 501(c)(12)(A). 

104. 26 U.S.C. § 501(c)(12)(B). 

105. 26 U.S.C. § 1042.

106. 26 U.S.C. § 1042(a)(3).

107. 26 U.S.C. § 1042(b)(1).

108. 26 U.S.C. § 1042(b)(2).

109. 26 U.S.C. § 1042(b)(3).

110. 26 U.S.C. § 1042(b)(4).

111. 26 U.S.C. § 1042(c)(4).

112. 26 U.S.C. §§ 4978 and 4979(a).

113. See, e.g., David Cobia, et al., “Equity Redemption: Issues and Alternatives for Farmer

Cooperatives,” ACS Research Report 23 (Rural Business – Cooperative Service, USDA, 1982). Dr. David G.

Barton (professor and director, Arthur Capper Cooperative Center, Department of Agricultural Economics at

Kansas State University) has developed a number of papers and computer programs to assist cooperatives in

analyzing the effects of different approaches to equity redemption. These materials are available from Dr. Barton

and the Arthur Capper Cooperative Center. 

114. C.R.S. §§ 7-56-306 and 7-58-1006.

115. Frederick, supra n. 74, pt. 1, at 50. 

116. E.g., Atchison Cty. Farmers Union Co-op Ass’n v. Turnbull, 736 P.2d 917 (1987); Classen v.
Farmers Grain Coop., 490 P.2d 376 (Kan. 1971); Howard v. Eatonton Co-op Feed Co., 177 S.E.2d 658 (Ga.

1970); Clarke Cty. Co-op (AAL) v. Read, 139 So.2d 639 (Miss. 1962); and Evanenko v. Farmers Union
Elevator, 191 N.W.2d 258 (N.D. 1971). See also Southeastern Colo. Coop. v. Elbright, 563 P.2d 30 (Colo. App.

1977) (board of directors failed to properly exercise its authority). 

117. Frederick, supra n. 74, pt. 1, at 51-52. 

118. Id. at 52. 

119. A comprehensive discussion of the handling of losses by a cooperative is contained in Frederick,

supra n. 74, pt. 5, “Handling of Losses.” 

120. C.R.S. §§ 7-56-701, et seq.
121. C.R.S. § 7-56-705(2). 

122. See Daniel Fireside & Rodney North, “How Equal Exchange Aligns our Capital with our Mission”

(2015), available at http://equalexchange.coop/how-equal-exchange-aligns-our-capital-with-our-mission.

123. 26 U.S.C. § 521, which requires IRS approval to qualify for its effects and is only applicable for

qualifying farmer cooperatives. 

124. Fertile Co-op. Dairy Ass’n v. Huston, 139 F.2d 274 (8th Cir. 1941), aff’g, 33 F. Supp. 712 (N.D.

Iowa 1940). Cf. Rev. Rul. 69-431, 1969-2 C.B. 133. 
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125. C.R.S. § 7-56-702. 

126. C.R.S. § 7-56-702(1)(c). 

127. C.R.S. § 7-56-703. 

128. See generally Unclaimed Property Act, C.R.S. §§ 38-13-101, et seq.
129. C.R.S. §§ 7-56-208(4)(j) and -501(1)(q). These provisions have not been tested in court with

respect to the Unclaimed Property Act.

130. Instruments that are not a direct part of the membership relationship between a cooperative and its

members are also subject to securities regulation as held with respect to certificates of indebtedness in Reves v.
Ernst & Young, 494 U.S. 56 (1990). 

131. C.R.S. §§ 7-56-509 and 7-58-1009. 

132. The Securities Act of 1933 provides an exemption for the securities of those farmers cooperatives

that qualify for tax exemption under I.R.C. § 521. 15 U.S.C. § 77c. There can be liability for those cooperatives

for making an untrue statement of a material fact, by omitting to state a material fact (15 U.S.C. § 771(2)), or

engaging in a fraudulent practice (15 U.S.C. § 77q) in the sale or issuance of a security. Securities issued by

agricultural cooperative associations as defined by the federal Agricultural Marketing Act (12 U.S.C. § 1341j)

are exempt from many provisions of the Securities Exchange Act of 1934. 15 U.S.C. §§ 781(g)(2)(E) (registra-

tion), 78m (periodic reporting requirements), 78n (proxy regulations), and 78p (insider trader provisions). See
also supra n. 76.

133. United Housing Found., Inc. v. Forman, 421 U.S. 837 (1975). 

134. Jerome P. Weiss & Edward B. Crosland, Jr., “Fact vs. Fiction in Regulation of Agricultural

Cooperative Securities,” 31 Cooperative Accountant 12, 32 (Spring 1978). 

135. Id. at 37. For additional information regarding the application of securities laws to securities of a

cooperative (although focused on agricultural cooperatives), see Weiss, “Federal Regulation Affecting

Distribution and Subsequent Sale of Securities of Agricultural Cooperatives,” 20 Cooperative Accountant 3
(Summer 1967) and various sources cited throughout Geu & Dean, supra n. 6. 

136. See In re Entheos Audiology Cooperative, Inc., incoming letter dated April 22, 2014, Response of

the Office of Chief Counsel, Division of Corporate Finance, June 2, 2014; In re Minn-Dak Farmers
Cooperative, incoming letter dated August 10, 2012, Response of the Office of Chief Counsel, Division of

Corporate Finance, September 24, 2012.

137. Id. See also The Securities Act, 15 U.S.C. §§ 77a, et seq.
138. E.g., at the federal level regarding agricultural cooperatives, § 6 of the Clayton Act, 15 U.S.C. § 17,

and the Capper-Volstead Act, 7 U.S.C. §§ 192-292, and in Colorado, C.R.S. § 7-56-508. Application of antitrust

laws to an agricultural cooperative was examined in Cow Palace, Ltd. v. Associated Milk Producers, Inc., 390 F.

Supp. 696 (D. Colo. 1975). For information on recent developments with respect to U.S. Department of Justice

and Department of Agriculture workshops exploring competition and antitrust issues in the agricultural industry,

see Christine A. Varney, “The Capper-Volstead Act, Agricultural Cooperatives, and Antitrust Immunity,” The
Antitrust Source (Dec. 2010). 

139. C.R.S. § 7-56-508. 

140. But see Rifle Potato Growers’ Coop. Ass’n v. Smith, 240 P. 937 (Colo. 1925), and Beatrice
Creamery Co. v. Cline, 9 F.2d 176 (D. Colo. 1925), which may suggest a somewhat broader reading of a similar

prior statute. 

141. Midland Coop. Wholesale v. Ickes, 125 F.2d 618 (8th Cir. 1942). 

142. 15 U.S.C. §§ 13a through 13f. 

143. E.g., Mid-South Distributors & Cotton States, Inc. v. Fed. Trade Comm’n, 287 F.2d 512 (5th Cir.

1961). See also Northwest Wholesale Stationers, Inc. v. Pac. Stationery & Printing Co., 472 U.S. 284 (1985). 

144. In re Dairy Farmers of Am., Inc. Cheese Antitrust Litig., 801 F.3d 758 (7th Cir. 2015); In re
Southeastern Milk Antitrust Litig., 739 F.3d 262 (6th Cir. 2014); In re Mushroom Direct Purchaser Antitrust
Litig., 655 F.3d 158 (3d Cir. 2011).

145. Wyoming Cooperative Law, Wyo. Stat. Ann. §§ 17-10-201, et seq.
146. Minnesota Cooperative Associations Act, Minn. Stat. Ann. §§ 308B.001, et seq.
147. Tennessee Processing Cooperative Law, Tenn. Code Ann. §§ 43-38-101, et seq.
148. Iowa Cooperative Associations Act, Iowa Code Ann., ch. 501A.
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149. Wisconsin cooperative Associations Act, also titled Unincorporated Cooperative Associations by the

Wisconsin Revisor of Statutes, Wis. Stat. Ann. §§ 193.005, et seq.
150. Utah Uniform Cooperative Association Act, Utah Code Ann. §§ 16-16-101, et seq.
151. Oklahoma Uniform Limited Cooperative Association Act of 2009, Okla. Stat. tit. 18, § 441-102.

152. District of Columbia Uniform Limited Cooperative Association Act, D.C. Code tit. 29, Ch. 10.

153. Colorado Uniform Limited Cooperative Association Act, C.R.S. §§ 7-58-101, et seq.
154. Thomas Earl Geu & James B. Dean, “The Uniform Limited Cooperative Association Act:

Comparative Leverage Points and Principles,” 62 Coop. Accountant 3, 13 (Spring 2009) (emphasis added).

155. See generally James B. Dean & Thomas Earl Geu, “The Uniform Limited Cooperative Association

Act: An Introduction,” 13 Drake J. of Ag. L. 63, 80-81 (2008).

156. Id. at 85-87. 

157. Id. at 99-101. See also C.R.S. § 7-58-804.

158. C.R.S. §§ 7-58-1001, et seq.
159. C.R.S. § 7-58-1004. See also generally Dean & Geu, supra n. 155, at 88 to 98.

160. An extensive discussion appears in Thomas Earl Geu & James B. Dean, “The New Uniform

Limited Cooperative Association Act: A Capital Idea for Principled Self-Help Value Added Firms, Community-

Based Economic Development, and Low-Profit Joint Ventures,” 44 Real Prop., Trust & Estate L. J. 55 (2009).

In the footnotes to the article are many references to traditional cooperative resource materials on most topics

relevant to cooperatives. See also the articles cited in nn. 134 and 135.
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The following statement of cooperative principles was adopted by the International Co-operative

Alliance at a centennial convention in Manchester, England, in 1995, as follows:

INTERNATIONAL CO-OPERATIVE ALLIANCE

ICA Centennial Manchester, England 1995

STATEMENT ON THE CO-OPERATIVE IDENTITY

DEFINITION

A co-operative is an autonomous association of persons united voluntarily to meet their

common economic, social, and cultural needs and aspirations through a jointly-owned and

democratically-controlled enterprise.

VALUES

Co-operatives are based on the values of self-help, self-responsibility, democracy, equality,

equity and solidarity. In the tradition of their founders, co-operative members believe in the ethical

values of honesty, openness, social responsibility and caring for others.

PRINCIPLES

The co-operative principles are guidelines by which co-operatives put their values into

practice.

1st Principle: Voluntary and Open Membership

Co-operatives are voluntary organizations, open to all persons able to use their services and

willing to accept the responsibilities of membership, without gender, social, racial, political or

religious discrimination.

2nd Principle: Democratic Member Control

Co-operatives are democratic organizations controlled by their members, who actively

participate in setting their policies and making decisions. Men and women serving as elected

representatives are accountable to the membership. In primary co-operatives members have equal

voting rights (one member, one vote) and co-operatives at other levels are also organized in a

democratic manner.

3rd Principle: Member Economic Participation

Members contribute equitably to, and democratically control, the capital of their co-operative.

At least part of that capital is usually the common property of the co-operative. Members usually

receive limited compensation, if any, on capital subscribed as a condition of membership. Members

allocate surpluses for any or all of the following purposes: developing their co-operative, possibly by

setting up reserves, part of which at least would be indivisible; benefitting members in proportion to

their transactions with the co-operative; and supporting other activities approved by the membership.
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Exhibit 13A The Practitioner’s Guide to Colorado Business Organizations

13-42 (7/16)

4th Principle: Autonomy and Independence

Co-operatives are autonomous, self-help organizations controlled by their members. If they

enter into agreements with other organizations, including governments, or raise capital from external

sources, they do so on terms that ensure democratic control by their members and maintain their 

co-operative autonomy.

5th Principle: Education, Training and Information

Co-operatives provide education and training for their members, elected representatives,

managers, and employees so they can contribute effectively to the development of their co-

operatives. They inform the general public — particularly young people and opinion leaders — about

the nature and benefits of co-operation.

6th Principle: Co-operation among Co-operatives

Co-operatives serve their members most effectively and strengthen the co-operative

movement by working together through local, national, regional and international structures.

7th Principle: Concern for Community

Co-operatives work for the sustainable development of their communities through policies

approved by their members.
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EXHIBIT 13B • COVER SHEETS FOR ARTICLES OF 

INCORPORATION OR ARTICLES OF ORGANIZATION

ARTINC_55 Page 1 of 3 Rev. 12/01/2009 

Form must be filed electronically.      
Paper forms are not accepted. 
This copy is a sample and cannot be submitted for filing. 
 

 
Articles of Incorporation for a Cooperative Association 

filed pursuant to § 7-55-102 and of the Colorado Revised Statutes (C.R.S.) 
 
1. The domestic entity name of the association is  
 

______________________________________________________. 
(The name of a cooperative association may, but need not, contain the term or 
abbreviation “cooperative”, “association”, “incorporated”, “company”, “limited”, 
“coop”, “ass’n”, “assn”, “assoc.”, “inc.”, “co.” or “ltd.”).) 

 

     (Caution: The use of certain terms or abbreviations are restricted by law.  Read instructions for more information.) 
 
2. The principal office address of the association’s principal office is 
 
         Street address   ______________________________________________________ 
                 (Street number and name) 

    ______________________________________________________ 
 

     __________________________    ____    ____________________ 
              (City)                     (State)            (ZIP/Postal Code) 
     _______________________    _____________________________ 
              (Province – if applicable)                              (Country) 
 
 
         Mailing address   ______________________________________________________ 
         (leave blank if same as street address)                       (Street number and name or Post Office Box information) 
     ______________________________________________________ 
 

     __________________________    ____    ____________________ 
              (City)                     (State)            (ZIP/Postal Code) 
     _______________________    _____________________________ 
              (Province – if applicable)                             (Country) 
 
3. The registered agent name and registered agent address of the association’s initial registered agent are 
 
          Name       

(if an individual)    ____________________ ______________ ______________ _____ 
          (Last)              (First)             (Middle)      (Suffix)                  
              OR  
 
              (if an entity)     ______________________________________________________       
           (Caution:  Do not provide both an individual and an entity name.) 
 
          Street address    ______________________________________________________ 
                 (Street number and name) 

    ______________________________________________________ 
 

     __________________________     CO      ____________________ 
              (City)                     (State)               (ZIP Code) 
 
 
          Mailing address    ______________________________________________________ 
          (leave blank if same as street address)                       (Street number and name or Post Office Box information) 
     ______________________________________________________ 
 

     __________________________     CO       ___________________ 
                                   (City)                     (State)               (ZIP Code) 
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ARTINC_55 Page 2 of 3 Rev. 12/01/2009 

 
    (The following statement is adopted by marking the box.) 
 

      The person appointed as registered agent above has consented to being so appointed. 
 
4. The purposes for which the association was formed are 
 

   _______________________________________________________________________________________. 
 
5. The attachment to this document contains information regarding the following: 

 the true name and mailing address of each incorporator; 
 the number and terms of directors, which number shall be not less than three; 
 the authorized capital stock, the number of shares into which said stock is divided, and the par 

value of each; and 
 the number of memberships authorized, the capital subscription of each, and the method of 

determining property rights and interests of each member without capital stock. 
 
6. (If the following statement applies, adopt the statement by marking the box and include an attachment.) 
 

      This document contains additional information as provided by law. 
 
7. (Caution:  Leave blank if the document does not have a delayed effective date.  Stating a delayed effective date has  
     significant legal consequences.  Read instructions before entering a date.) 
 
      (If the following statement applies, adopt the statement by entering a date and, if applicable, time using the required format.) 
      The delayed effective date and, if applicable, time of this document is/are  __________________________.        
                            (mm/dd/yyyy hour:minute am/pm) 
 
Notice: 
 
Causing this document to be delivered to the Secretary of State for filing shall constitute the affirmation or 
acknowledgment of each individual causing such delivery, under penalties of perjury, that the document is the 
individual's act and deed, or that the individual in good faith believes the document is the act and deed of the 
person on whose behalf the individual is causing the document to be delivered for filing, taken in conformity  
with the requirements of part 3 of article 90 of title 7, C.R.S., the constituent documents, and the organic  
statutes, and that the individual in good faith believes the facts stated in the document are true and the 
document complies with the requirements of that Part, the constituent documents, and the organic statutes. 
 
This perjury notice applies to each individual who causes this document to be delivered to the Secretary of 
State, whether or not such individual is named in the document as one who has caused it to be delivered. 
 
 
8. The true name and mailing address of the individual causing the document to be delivered for filing are 
  

____________________ ______________ ______________ _____ 
          (Last)              (First)             (Middle)      (Suffix) 
     ______________________________________________________ 

          (Street number and name or Post Office Box information) 
_______________________________________________________

_

                          ___     ____                    _
__________________________(City)                     (State)            (ZIP/Postal Code) 
_______________________   ______________________________ 
          (Province – if applicable)                            (Country) 

 
 

                (If the following statement applies, adopt the statement by marking the box and include an attachment.) 
 

        This document contains the true name and mailing address of one or more additional individuals  
             causing the document to be delivered for filing. 
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ARTINC_55 Page 3 of 3 Rev. 12/01/2009 

Disclaimer: 
 

This form/cover sheet, and any related instructions, are not intended to provide legal, business or tax advice, 
and are furnished without representation or warranty.  While this form/cover sheet is believed to satisfy 
minimum legal requirements as of its revision date, compliance with applicable law, as the same may be 
amended from time to time, remains the responsibility of the user of this form/cover sheet.  Questions should 
be addressed to the user’s legal, business or tax advisor(s). 
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ARTINC_56 Page 1 of 3 Rev. 12/01/2009 

Form must be filed electronically.      
Paper forms are not accepted. 
This copy is a sample and cannot be submitted for filing. 
 

 
Articles of Incorporation for a Cooperative  

filed pursuant to § 7-56-201 and of the Colorado Revised Statutes (C.R.S.) 
 
1. The domestic entity name of the cooperative is  
 

______________________________________________________. 
   (The name of a cooperative association may, but need not, contain the term or        
abbreviation “cooperative”, “association”, “incorporated”, “company”, “limited”, 
“coop”, “ass’n”, “assn”, “assoc.”, “inc.”, “co.” or “ltd.”).) 

 

     (Caution: The use of certain terms or abbreviations are restricted by law.  Read instructions for more information.) 
 
2. The principal office address of the cooperative’s principal office is 
 
         Street address   ______________________________________________________ 
                 (Street number and name) 

    ______________________________________________________ 
 

     __________________________    ____    ____________________ 
              (City)                     (State)            (ZIP/Postal Code) 
     _______________________    _____________________________ 
              (Province – if applicable)                              (Country) 
 
 
         Mailing address   ______________________________________________________ 
         (leave blank if same as street address)                       (Street number and name or Post Office Box information) 
     ______________________________________________________ 
 

     __________________________    ____    ____________________ 
              (City)                     (State)            (ZIP/Postal Code) 
     _______________________    _____________________________ 
              (Province – if applicable)                             (Country) 
 
3. The registered agent name and registered agent address of the cooperative’s initial registered agent are 
 
          Name       

(if an individual)    ____________________ ______________ ______________ _____ 
          (Last)              (First)             (Middle)      (Suffix)             
              OR  
 
              (if an entity)     ______________________________________________________       
           (Caution:  Do not provide both an individual and an entity name.) 
 
          Street address    ______________________________________________________ 
                 (Street number and name) 

    ______________________________________________________ 
 

     __________________________     CO      ____________________ 
              (City)                     (State)                (ZIP Code) 
 
                  
          Mailing address    ______________________________________________________ 
          (leave blank if same as street address)                       (Street number and name or Post Office Box information) 
     ______________________________________________________ 
 

     __________________________     CO      ____________________ 
                                   (City)                     (State)                (ZIP Code) 
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ARTINC_56 Page 2 of 3 Rev. 12/01/2009 

 
    (The following statement is adopted by marking the box.) 
 

      The person appointed as registered agent above has consented to being so appointed. 
 
4. The true name and mailing address of the incorporator are 
 
          Name       

(if an individual)    ____________________ ______________ ______________ _____ 
          (Last)              (First)             (Middle)      (Suffix)               
              OR  
 
              (if an entity)     ______________________________________________________       
           (Caution:  Do not provide both an individual and an entity name.) 
 
          Mailing address   ______________________________________________________ 

          (Street number and name or Post Office Box information) 
______________________________________________________ 

 

__________________________    ____    ____________________ 
                          (City)                     (State)            (ZIP/Postal Code) 
_______________________   ______________________________ 
          (Province – if applicable)                           (Country) 

 
               (If the following statement applies, adopt the statement by marking the box and include an attachment.)   
 

           The cooperative has one or more additional incorporators and the name and mailing address of each  
                additional incorporator are stated in an attachment.   
 
5.  The cooperative is formed  
    (Mark the applicable box.)            
 

      with stock.  The classes of shares and the number of shares of each class the cooperative is authorized to  
          issue are stated in an attachment.  If the stock is divided into preferred and common stock, voting and  
          nonvoting stock, or into any other class of stock, the  attachment states the number of shares of stock in  
          each class and the nature and extent of the preferences, limitations, relative rights, and privileges granted  
          to each. 
 

    OR 
 

     without common voting stock.  The attachment to this document states whether the property rights and  
          interests of each member are equal or unequal and, if unequal, the general rule or rules applicable to all  
          members by which the property rights and interests of each member are determined and fixed;  
          provisions for the admission of new members who are entitled to share in the property of the cooperative  
          with the old members in accordance with such general rules; and whether the cooperative is authorized  
          to issue one or more classes of preferred stock or other equity interests and, if so authorized, a statement  
          as to the number of shares of stock of each class or other equity interests and the nature and extent of the  
          preferences, limitations, relative rights, and privileges granted to each. 
 
 
6. (If the following statement applies, adopt the statement by marking the box and include an attachment.) 

 

      This document contains additional information as provided by law. 
 
7. (Caution:  Leave blank if the document does not have a delayed effective date.  Stating a delayed effective date has  
     significant legal consequences.  Read instructions before entering a date.) 
 
      (If the following statement applies, adopt the statement by entering a date and, if applicable, time using the required format.) 
     The delayed effective date and, if applicable, time of this document is/are __________________________.        
                            (mm/dd/yyyy hour:minute am/pm) 
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ARTINC_56 Page 3 of 3 Rev. 12/01/2009 

Notice: 
 
Causing this document to be delivered to the Secretary of State for filing shall constitute the affirmation or 
acknowledgment of each individual causing such delivery, under penalties of perjury, that the document is the 
individual's act and deed, or that the individual in good faith believes the document is the act and deed of the 
person on whose behalf the individual is causing the document to be delivered for filing, taken in conformity  
with the requirements of part 3 of article 90 of title 7, C.R.S., the constituent documents, and the organic  
statutes, and that the individual in good faith believes the facts stated in the document are true and the 
document complies with the requirements of that Part, the constituent documents, and the organic statutes. 
 
This perjury notice applies to each individual who causes this document to be delivered to the Secretary of 
State, whether or not such individual is named in the document as one who has caused it to be delivered. 
 
8. The true name and mailing address of the individual causing the document to be delivered for filing are 
  

____________________ ______________ ______________ _____ 
          (Last)              (First)             (Middle)      (Suffix) 
     ______________________________________________________ 

          (Street number and name or Post Office Box information) 
______________________________________________________ 

 

__________________________    ____    ____________________ 
                          (City)                     (State)            (ZIP/Postal Code) 
_______________________   ______________________________ 
          (Province – if applicable)                            (Country) 

 
 

                (If the following statement applies, adopt the statement by marking the box and include an attachment.) 
 

        This document contains the true name and mailing address of one or more additional individuals  
             causing the document to be delivered for filing. 
 
Disclaimer: 
 

This form/cover sheet, and any related instructions, are not intended to provide legal, business or tax advice, 
and are furnished without representation or warranty.  While this form/cover sheet is believed to satisfy 
minimum legal requirements as of its revision date, compliance with applicable law, as the same may be 
amended from time to time, remains the responsibility of the user of this form/cover sheet.  Questions should 
be addressed to the user’s legal, business or tax advisor(s). 
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PROVISIONS FOR CONSIDERATION IN PREPARING AN ATTACHMENT TO THE FORM

OR “COVER SHEET” FOR ARTICLES OF INCORPORATION FOR A COOPERATIVE

BEING FORMED UNDER THE COLORADO COOPERATIVE ACT

1. Authorized Stock. The cooperative shall be authorized to issue one class of no par value common

stock consisting of { } shares. The common stock of the cooperative may be issued only to persons

qualified to be members of the cooperative as determined pursuant to the bylaws of the cooperative. No

person shall own or hold more than one share of common stock. Each share of common stock shall be

entitled to one vote and one vote only on any matter presented to the stockholder-members for a vote.

No other equity interest in the cooperative shall have any voting rights.

Note: Provisions for memberships in non-stock cooperatives are somewhat more complex and

must be examined with respect to each cooperative. A general example is the following:

Memberships. The cooperative shall be organized without capital stock. The 

property rights and interests of each voting member shall be equal except with respect

to capital accounts in the cooperative which may be established from time to time for

the voting members in connection with their patronage of the cooperative. No voting

member of the cooperative shall have a direct interest in the property of the 

cooperative. Qualifications for voting membership in the cooperative shall be 

established in or pursuant to the bylaws. Each voting member shall be entitled to one

vote and only one vote on any matter presented to the voting members for a vote. No

other equity or other interest in the cooperative shall have any voting rights.

2. Allocations of Net Margins. The cooperative shall not handle products or services for or with 

non-members in amounts greater than the amounts handled for or with members. Members and other

patrons of the cooperative shall be entitled to share in allocations of net margins and be subject to per

unit retains in the manner and to the extent determined by the board of directors in accordance with the

bylaws. 

3. Board of Directors. The board of directors of the cooperative shall consist of not less than three (3)

directors. The number of directors shall be set forth in the bylaws. The incorporator shall designate the

initial board of directors.

4. Limitation of Director Liability. No director of the cooperative shall have any personal liability to

the cooperative or to its members for monetary damages for any breach of the duty of care as a 

director, except for: any acts or omissions in bad faith or that involve intentional misconduct or a know-

ing violation of law; any transaction from which the director derived an improper personal benefit; any

unlawful liquidating distributions of assets to members, unlawful loans to directors, or unlawful 

guarantees of loans to directors; unlawful dividends; unlawful stock or other equity repurchases; or any

other unlawful distribution that was voted for or assented to if the director did not act in conformance

with the standard of care as set forth in section 7-108-401, Colorado Revised Statutes.

EXHIBIT 13C • SAMPLE COLORADO COOPERATIVE 

ARTICLES OF INCORPORATION ATTACHMENT



5. Indemnification. The Cooperative shall indemnify its directors, officers, employees and agents to the

full extent permitted by law unless limited in the Cooperative’s bylaws. 
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(For Colorado Cooperative Act — Not for All Types of Cooperatives)

BYLAWS

OF

______________________ 

ARTICLE I

MEMBERSHIP

Section 1.   (a) Qualifications for Membership. Any person, including an individual, firm,

partnership, corporation, associa tion, a landlord or a tenant, who is 

[For agricultural coops: a producer of agricul tural products, who sells products or

buys supplies handled by or through the cooperative,]

[For other coops: Describe]

who agrees to purchase

[one (1) share of common stock at the par value of $______ ____], 

[a membership certificate for $__________],

who meets such other uniform conditions as may be prescribed by the board of directors, and who

agrees to abide by the rules and regulations as may be established from time to time by the members

or the board of directors may apply for admission as a member of the cooperative. Two (2) or more

individuals may apply for single membership in co-tenancy if each co-tenant is individu ally eligible for

membership.

[For agricultural coops: A person shall be considered a producer of agricultural

products if he is personally engaged in raising crops or livestock or has an equity

financial investment in such a venture and varying earnings depending upon the risks

involved in such venture.]

(b)   Admission to Membership. The cooperative shall admit to membership every applicant

who (1) applies for admission for the purpose of participating in the activities of the cooperative and

(2) meets all the requirements for application and membership under these bylaws, the statutes of the

State of Colorado and policies established by the board of directors; EXCEPT that a person shall not

be eligible for membership if the board of directors finds, based on reasonable grounds, that the

applicant’s admission would prejudice the interests, hinder or otherwise obstruct, or conflict with, any 
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purpose or operation of the cooperative. An applicant shall be considered a member upon acceptance

of his application and payment for the [stock] [membership certificate] in cash.

[A new member’s allocation of the cooperative’s net margins for the year in which he

became a member shall be based on the relationship of the member’s patronage of the

cooperative after he became a member to the total patronage of all members for that

year.]

(c)   Certificates of Interests in the Cooperative. The cooperative shall not be required to issue

any certificates representing memberships, capital stock or other investments in the cooperative. If

certificates are issued, the restrictions on transfer of stock or membership must be printed upon every

certificate of stock or certificate of membership subject to the restrictions. Certificates shall also include

the terms and conditions of redemption, if any.

Section 2.   Transfer of [Common Stock] [Membership Certifi cate].

[Alternative A]. [Common stock of] [A membership certificate in] the cooperative shall not

be transferred to anyone 

[not engaged in the production of agricultural products],

[not engaged in __________________________________________],

[who does not sell products or buy supplies handled by the cooperative,] or not otherwise qualified for

membership, and any such purported transfer shall be void and of no effect, and no transfer of [common

stock] [a membership certificate] will be effective without the consent of the cooperative’s board of

directors, nor until entered on the cooperative’s records. If in the judgment of the board of directors,

[common stock] [membership] is being held by any person ineligible to hold the same, the board of

directors may transfer such [common stock] [membership] to [a participating certificate] [preferred

stock] [interest bearing certificates of indebtedness] upon proper notification to the holder thereof and

the person shall not be entitled to vote at the membership meetings of the cooperative.

[Alternative B].   No [common stock of] [membership certifi cate in] the cooperative shall be

transferred to any person by the original holder thereof except to a spouse for holding in co-tenancy, to

a business entity controlled by such holder, to the cooperative upon the redemption or acquisition

thereof by the cooperative, or to a person entitled thereto by operation of law.

Section 3.   (a) Withdrawal and Termination. A member may not withdraw from membership

in this cooperative, nor may the voting or membership rights of a member be suspended or terminated,

except as provided in this Section 3. No action taken by either the cooperative or a member pursuant

to this Section 3 shall impair the obligations or liabilities of either party under any contract between the

cooperative and a member which provides that it shall be terminated only as provided therein.

(b)   Withdrawal. A member may withdraw from the cooperative by providing written notice

of his intent to withdraw to the secretary of the cooperative. [A withdrawing member shall be

considered an active member entitled to all benefits of a member of the cooperative until the 

Exhibit 13D The Practitioner’s Guide to Colorado Business Organizations

13-56 (7/16)



withdrawal becomes effective. Unless a member has withdrawn solely because the member has moved

out of the territory in which the cooperative is operating, a member who withdraws shall not be eligible

to reapply for membership in the cooperative for a period of three (3) years following the date on which

the withdrawal becomes effective.] or [Such notice may be revoked by the member at any time prior

to, and such notice shall not become effective until, the lapse of five (5) years after the notice is received

by the secretary of the cooperative.]

(c)   Termination. If, following a hearing prior to which written notice of intention to terminate

was given to a member by the cooperative, the board of directors shall find that the member has

[(1) ceased using the cooperative’s facilities or services for a period of three (3) years,

(2) has moved from the territory served by the cooperative, (3) ceased to be an

agricultural producer,]

or (4) otherwise ceased to be eligible for membership in the cooperative, the board of directors [shall,

may] suspend the member’s voting rights for a period not in excess of five (5) years or the board may

terminate the member’s membership in the cooperative. If a member’s voting rights are suspended, the

member’s voting rights may be restored at any time whenever the condition which caused suspension

is removed; provided, however, that if at any time during the suspension of a member’s voting rights

hereunder the conditions which caused the suspension have not been removed, the board of directors

[shall, may] terminate the membership of the member in the cooperative.

(d)   Rights and Interest on Withdrawal or Termination. On the date at which a member’s written

notice of intent to withdraw becomes effective or upon the termination of his membership in the

cooperative by the board of directors, all rights and interests of the member in the cooperative shall cease

and the member shall be entitled only to payment for the value of the member’s property rights and

interest in the cooperative, as defined in this Section 3, which shall be equitably and conclusively

appraised by the board of directors. The property rights and interest of member are defined to mean

[the lesser of] the amount paid by the member for [capital stock] [membership

certificates] acquired as a condition for membership in the cooperative [or the book

value thereof on the effective date of the member’s withdrawal or termination].

Within one (1) year after the effective date of the member’s withdrawal or termination, the cooperative

shall pay to the member

[the lesser of] the price paid by the member for the member’s [common stock]

[membership certificates] [or the book value thereof].

(e)   Payment of Equity Capital. Subsequent to the effective date of a member’s withdrawal or

termination of membership in the cooperative, the member shall also be entitled to the repayment of,

in addition to his property rights and interest in the cooperative defined above, the member’s equity

capital in accordance with the terms and conditions of Article IX, Section 5, as and when such equity

capital becomes payable to other members in the member’s class under that Section. Any interest

bearing certificates of indebtedness issued by the cooperative to a member pursuant to the 

provisions of Article IX, Section 5, shall effect a complete and total release of the obligations of the

cooperative to the member with respect to equity.
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Section 4.   Representations of Certain Members. If a member of the cooperative is other than

a natural person, the member may be represented by any individual, associate, officer, manager, or

member thereof duly authorized by the member in writing delivered to the secretary of the 

cooperative.

Section 5.   Consent to Tax Treatment. Each patron who hereafter applies for and is accepted

as a member in this coopera tive on (Date) , which shall be the effective date of this bylaw, who

continues as a member after such date shall by such act alone consent that the amounts of any

distributions with respect to his patronage occurring on or after (Date) , which are made in qualified

written notices of allocation (as defined in 26 U.S.C. 1388) and per unit retain allocations which are

received by him from the cooperative, will be taken into account by the member at their stated dollar

amounts in the manner provided in 26 U.S.C. 1385(a) in the taxable year in which the qualified written

notices of allocation are received by the member.

Section 6.   Record of Members. A record of the members and their full names, addresses, and

Social Security or tax identifica tion numbers shall be kept by the cooperative. Each member shall notify

the secretary immediately of any change in his address, social security or tax identification number.

ARTICLE II

PARTICIPATING PATRONS

Section 1.   Qualifications to Become a Participating Patron. Any person, including an

individual, firm, partnership, corpora tion, or association who is not [an agricultural producer], who

makes application and is accepted as a participating patron, who agrees to be a patron of the

cooperative, who consents to comply with the Internal Revenue Code of 1986, Sections 1385 and 1388,

and who agrees to all rules and regulations as determined by the members and the board of directors

may become a participating patron of the cooperative by investing $__________ in [preferred stock] [a

participation certificate]. Upon meeting the above conditions the participating patron shall thereby

participate in the cooperative’s net margins the same as members. This shall not prohibit the

cooperative from doing business with any other individual, firm, partnership, corporation, cooperative,

or association which does not meet the above qualifications.

Section 2.   Termination. A participating patron may terminate the person’s status as a

participating patron by giving written notice to the cooperative or may be terminated by the board of

directors by written notice to the participating patron. Upon termination the participating patron shall

be entitled to a return of [the lesser of] any amounts paid by the participating patron for the qualifying

investment for [preferred stock] [a participation certificate] [or the book value thereof on the effective

date of termination] and shall be entitled to the repayment of the participating patron’s equity capital in

accordance with the terms and conditions of Article IX, Section 5, as and when such equity capital

becomes payable to other participating patrons in the participating patron’s class thereunder.

Section 3.   (a) Right to Share in Net Margins. A par ticipating patron shall be entitled to

participate in the allocation of the cooperative’s net margins on the same basis as a member pursuant

to Article IX and shall have the rights provided upon dissolution under Article X and with respect to

unclaimed money under Article XI.
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(b)   Board Powers. The board of directors shall have the power to carry out all agreements of

the cooperative with par ticipating patrons in every way advantageous to the cooperative representing

its members collectively. The provisions of Sections 4, 5, and 6 of Article I and of Article III shall be

fully applicable with respect to participating patrons. ]

[Agricultural Cooperatives Only:]

ARTICLE III

MARKETING AND PURCHASING CONTRACTS; POOLING

Section 1.   Marketing and Purchasing Contracts. A form of uniform marketing or purchasing

contract covering any commodity or item marketed or supplied through the cooperative by its members

may be adopted by the board of directors. Following such adoption, all members marketing the

commodity or acquiring the item covered by the contract through the cooperative shall do so pursuant

to the terms and provisions of the uniform contract.

Section 2.   Pooling. This cooperative may, with the approval of the board of directors, for itself

and on behalf of its members enter into marketing arrangements or marketing pools with third persons,

including other cooperative organizations of which this cooperative may or may not be a member, for

the purpose of participating in centralized marketing activities with respect to any agricultural

commodity handled by this cooperative[, except, that, when this cooperative is entering into marketing

arrangements with another cooperative for a commodity for which it has been approved to participate

in a Commodity Credit Corporation price support program, this cooperative must be a member of the

coopera tive performing the marketing service]. This cooperative may enter into marketing agreements

or contracts with its members as sellers and the cooperative as purchaser or with the cooperative as

seller and third parties, including other cooperative organizations, as purchaser, pursuant to which a

member of the cooperative as seller agrees to sell and deliver to the purchaser all or a designated portion

of any agricultural commodity handled by the cooperative and produced or otherwise acquired and

owned by the seller thereof. The forms of any such marketing agreements or contracts shall be

approved by the board of directors prior to their being entered into by the cooperative [and, when

entered into in connection with any pool or arrangement which is eligible for any Commodity Credit

Corporation or other governmental price support program, shall conform in all respects to the lawful

rules and regulations of the program].

Section 3.   General Provisions. Any agreement or contract authorized by this Article III may

provide for injunctive relief against a member, for specific performance thereof, and may fix as

liquidated damages specific sums to be paid by a member to the cooperative upon the breach by the

member of any provision of the agreement or contract regarding the sale or delivery or withholding of

agricultural commodities covered by the agreement or contract and may further provide that the

member will pay all costs, premiums for bonds, expenses and fees, if any action is brought against the

member upon the agreement or contract by the coop erative. Any such remedies so fixed by an

agreement or contract shall be cumulative and in addition to any other remedies provided by law

whether or not so stated in the agreement or contract. The board of directors may adopt such rules and

regulations as it deems appropriate in connection with the agreements or contracts governing the

method of weighing, handling, sampling, quality analysis, storing and delivery of agricultural

commodities, or supplies, which rules and regulations shall be delivered to the members entering into 
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an agreement or contract with the cooperative and shall be binding upon the members. This Article III

shall not be construed as authorizing the cooperative to require every member to enter into any

agreement or contract covering the total amount of agricultural commodities or supplies produced or

purchased by the members without the prior approval of a majority of the members present at a regular

annual or special meeting of the members.

ARTICLE IV

MEETINGS OF MEMBERS

Section 1.   Regular Annual Membership Meeting. A regular annual membership meeting shall

be held annually within (_________) days after the close of the fiscal year on a date and at such time

and place in the area served by the cooperative as may be deter mined by the board of directors and

specified in the notice of the meeting.

Section 2.   Special Membership Meetings. Special meetings of the members of the

cooperative may be called at any time by order of the board of directors, and shall be called at any time

upon a written petition of at least ten percent (10%) of the members delivered to the president or the

secretary of the cooperative stating the specific business to be brought before the meeting and shall state

the time, date and place of the meeting. The place stated in the petition shall be a convenient place for

the general membership; the time shall be no earlier than 8:00 a.m. and no later than 8:00 p.m.; the date

shall be a week day and not be less than fifteen (15) days nor more than 150 days after the date the

petition is submitted to the cooperative.

Section 3.   Notice of Meetings. Written or printed notice of every regular and special meeting

of the members shall be prepared and mailed to the last known post office address of each member not

less than ten (10) days before the meeting. The notice shall state the date, time, place and purpose of

the meeting. No business shall be transacted at special meetings other than that referred to in the call

and the notice. The purpose of a regular meeting may include any and all business which is brought

before the membership.

Section 4.   Membership List. After establishing the date for a meeting of the membership, the

cooperative shall prepare an alphabetical list of the current names and addresses of all its members who

are entitled to be given notice of the meeting including the amount of the qualifying investment for

member ship. The members list shall be available for inspection by any member or member’s agent or

attorney, for a proper corporate purpose, beginning the earlier of ten (10) days before the meeting or

two (2) business days after notice of the meeting is given and continuing through the meeting or any

adjournment thereof.

Section 5.   (a) Waiver of Notice. When any notice is required to be given to any member of

the cooperative by law or under the provisions of the articles of incorporation or bylaws of the

cooperative, a waiver thereof in writing signed by the member entitled to the notice, whether before,

at, or after the time stated in the notice, shall be equivalent to the giving of the notice.

(b)   Waiver by Attendance. By attending a meeting, a member: (1) waives objection to lack of

notice or defective notice of the meeting unless the member, at the beginning of the meeting, objects to

the holding of the meeting or the transacting of business at the meeting; and (2) waives objection to 
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consideration at the meeting of a particular matter not within the purpose or purposes described in the

meeting notice unless the member objects to considering the matter when it is presented.

Section 6.   (a) Voting at Meetings. At all membership meetings qualified members, including

the presiding officer, holding at least [one (1) share of common stock] [one (1) member ship] shall be

entitled to one (1) vote and one (1) vote only. All questions shall be decided by a vote of a majority of

the members voting thereon except as otherwise specifically provided by law [, the articles of

incorporation or these bylaws].

(b)   Proxy and Cumulative Voting. Voting by proxy and cumulative voting are prohibited at

any and all meetings of the cooperative. [For purposes of this subsection (b), all powers of attorney

shall be considered to be proxies.]

(c)   Voting by Mail [or Facsimile]. Absent members may vote on specific questions designated

by the board of directors (other than the removal of directors) by ballots transmitted by mail to all

members by the secretary. The ballots may be returned to the cooperative by mail [or facsimile

transmission] or by any other reasonable means. The ballots shall be counted only in the meeting at the

time at which the vote is taken, provided that all members have been notified in writing, pursuant to

action by the board of directors, of the exact wording of the motion or resolution upon which the vote

is taken, and a copy of the motion or resolution is forwarded with and attached to the vote of the

member voting. If a question for which mailed ballots have been received shall be amended at the

meeting, the meeting shall be adjourned with respect to that question until a new vote can be solicited

by mail with respect to the amended question.

Section 6.   Quorum. (__________) percent (_____%) [5 percent minimum required] of the

members or __________ (_____) [50 required of article 55 and 30 in Article 56] members, whichever

is less, shall constitute a quorum for the transaction of business at any meeting of the members except

for the transaction of business concerning which a different quorum is specifically provided by law;

but, in the event a quorum is not present or is lost during the meeting, the meeting may be recessed or

adjourned from time to time without further notice by a majority of those present until a quorum is

obtained. Any business may be transacted at the resumption of the recessed meeting that might have

been transacted at the originally called meeting.

Section 7.   Order of Business. All membership meetings of the cooperative shall be governed

by Robert’s Rules of Order (Revised). The following order of business shall be used as a guide insofar

as is applicable and desirable:

1. Determination of quorum

2. Proof of due notice of meeting

3. Reading and disposition of minutes

4. Auditor’s report

5. Report of board of directors by president or vice president

6. Report of secretary-treasurer

7. Report of general manager

8. Reports of committees

9. Nominations for vacancies on the board of directors

10. Elections
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11. Unfinished business

12. New business

13. Adjournment

ARTICLE V

DIRECTORS

Section 1.   (a) Number and Qualifications of Directors. The board of directors of this

cooperative shall consist of [not less than 3] ___________ (_____) members. Only members having

the right to vote and who patronize the cooperative shall be elected as directors of this cooperative

except that the duly authorized representative of a member which is not a natural person shall be

eligible to serve as a director. No person shall be eligible for the office of director if the person is in

competition with or is engaged in any enterprise that is in competition with the cooperative and if a

majority of the board of directors of the cooperative finds at any time following a hearing that any

director is so engaged, the director shall thereupon cease to be a director. A vacancy on the board of

directors shall be declared at the discretion of the board of directors after any director fails to attend

three (3) consecutive regular board meetings without cause. No director, during the term of his office,

shall be a party to a contract for profit with the coop erative differing in any way from the business

relations accorded regular members or less favorable to the cooperative than that which could be

obtained by the cooperative in arm’s length negotiations with an independent third party.

[Can have up to 20% of the board be non-members:

(_) Outside Directors. _________ member(s) of the board of directors [shall][may] be

[an] outside director[s] representing the community at large or patrons not eligible for

membership [or other qualification] and need not be a member or representative of a

member. The board of directors shall establish specific criteria for qualification of the

outside directors which shall guide the selection process of the nominating committee.

Additional nominations for the position may be made from the floor provided the

nominees meet the established qualifications and the nominee[s] have stated in person

or in writing a willingness to serve. Outside directors shall have all the privileges and

responsibilities afforded other directors. Election of an outside director shall be by a

two-thirds (2/3) majority vote of the members present and voting at the meeting at

which ballots are cast for the director. If it is determined by a majority vote of the

members present and voting that it will not be possible to elect an outside director by

a two-thirds (2/3) majority, one or more members may be nominated from the floor

by any member and a candidate so nominated may be elected by a majority vote of

the members present and voting.]

[Optional provisions] [(b) No director after having served __________ (_____)

[years] [complete terms] shall be eligible to be reelected to the board of directors, but

after a lapse of one (1) year he shall again be eligible.] [(c) No director shall be

eligible to be elected to the board of directors after he has passed his __________

(_____) birthdate.] [(d) No person shall be eligible to serve as a director if a member

of his immediate family is an employee of the cooperative. Immediate family is

defined as father, mother, brother, sister, spouse, son-in-law, or daughter-in-law.]
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Section 2.   (a) Nomination of Directors. At the first directors’ meeting following the end of

the fiscal year but not later than sixty (60) days preceding the annual meeting date, the board of

directors shall appoint a nominating committee. The nominating committee shall consist of three (3)

members representa tive of the area served by the cooperative. The three (3) members of the nominating

committee shall be members having the right to vote and at least two (2) shall not be directors. They

shall strive to name at least two (2) nominees for each vacancy who shall have agreed to accept the

directorship and its responsibilities if elected. [The report of the nominating committee shall be a part

of the annual meeting notice sent to each member and shall be posted at the cooperative’s principal

office twenty (20) days prior to the meeting.] Members present at the annual members’ meeting shall

also be able to make additional nominations from the floor at the meeting. The nominating committee

shall use qualifications under the directors’ qualifications section of these bylaws and shall nominate

persons representative of the areas served and products or supplies handled by the cooperative. Each

nominee must be willing to accept all the responsibilities of directors of the cooperative, to attend the

directors’ meetings and other training and informational meetings to better serve as directors and to

become familiar with the cooperative’s articles of incorporation, bylaws, organizational structure,

objectives, policies and progress.

(b)   Election of Directors. Each directorship shall be filled separately and election shall be by

ballot. To be elected, a nominee shall receive a majority of all votes cast for the separate vacancy for

which he was nominated. Newly elected directors shall become members of the board at the first

meeting of the board of directors following their election.

[Optional Provisions for Election of Directors by Districts.]

[Alternative 1. Nominations and Elections by District.]

Section 2.   (a) Nomination and Election of Directors. The territory served by this cooperative

shall be divided into the following __________ (_____) Districts:

(1) District No. 1 * * *

(2) District No. 2 * * *

(3) District No. 3 * * *

(etc.)

* * * (The Districts can be described by county, such as: Douglas and Arapahoe Counties. The Districts

can be described by geograph ical boundaries, such as: All territory south of U.S. Highway No. 50 and

east of State Highway No. 71 in the State of Colorado.)

(b)   The __________ (_____) directors of this cooperative shall be elected to represent the

District designated in paragraph (a) of this Section 2 in which they reside. District No. 1 shall have

__________ (_____) directors. District No. 2 shall have _____ (_____) directors. District No. 3 shall

have __________ (_____) directors.

(c)   At least sixty (60) days prior to the date of the annual meeting of the members, the board

of directors shall appoint a nominating committee in each District in which a director’s term expires,

consisting of at least three (3) members having the right to vote who reside in the District. At least thirty

(30) days prior to the date of the annual meeting, the nominating committee shall designate at least two 
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(2) qualified individuals residing in the District for each vacancy or expiring director’s term within the

committee’s respective District to be nominated for the position of director at the annual meeting.

Additional nominations may be received from the floor at the annual meeting.

(d)   A separate vote by ballot shall be cast by the entire membership present at the annual

meeting for the nominees in each District, and the nominee or nominees receiving the greatest number

of votes shall be elected to represent that District. Directors shall be accepted as elected and as members

of the board of directors at the first meeting of the board of directors following the annual meeting of

members.

(e)   During every year ending in five (5), the board of directors shall appoint a committee of

not less than three (3) persons, whose duty it shall be to review the boundary lines of Districts and the

number of members residing therein and to submit a report thereon to the board of directors. If the

board of directors determines that a substantial change in the number of members represented by each

District’s directors has occurred since the last review, then a change in boundary lines, or in the number

of directors allocated to each District, or both, shall be approved by the directors and submitted to the

next annual meeting of members. No director shall be eliminated by a redistricting or reapportionment

until the expiration of his term of office.

[Alternative 2. Nominations by District; Approval by Entire Membership.]

Section 2.   (a) Nomination and Election by Directors. The territory in which this cooperative

has members shall be divided into the following three (3) districts:

(1) District No. 1 * * *

(2) District No. 2 * * *

(3) District No. 3 * * *

* * * (The Districts can be described by county, such as: Douglas and Arapahoe Counties. The Districts

can be described by geograph ical boundaries, such as: All territory south of U.S. Highway No. 50 and

east of State Highway No. 71 in the State of Colorado.)

(b)   (1) On or before sixty (60) days prior to the date set for the annual meeting of the

members, when a vacancy in the District’s directorship exists or will exist by reason of the expiration

of a term of office, or otherwise, the president and secretary of the cooperative shall notify in writing

each member in the District to hold a primary election meeting in the District to elect a director or

directors from the District, and shall appoint a member having voting rights from the District as the

temporary chairman of the meeting and another member having voting rights from the District as the

temporary secretary of the meeting. The temporary chairman and secretary shall be furnished a list of

eligible voting members within the District. All notices of primary elections and voting lists, together

with mailing expenses and election expenses, except traveling expenses to the District meeting, shall

be paid for or furnished by the cooperative.

(2)   At a primary election, five (5) members eligible to vote shall constitute a quorum.

When a quorum is present, the members shall select from among those present a chairman and secretary

of the District meeting who shall conduct and record the elections and voting by ballot for a director 
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from the District for the coopera tive’s board of directors. The nominee or nominees receiving the

greatest number of votes shall be elected to represent the District subject to the ratification hereafter

provided.

(3)   At least twenty (20) days prior to the date of a primary election, the board of

directors shall appoint a nominating committee of at least three (3) members who have the right to vote

who reside within the District. At least five (5) days prior to the primary election, the nominating

committee shall designate at least one (1) qualified individual residing in the District for each vacancy

or expiring director’s term within the District to be nominated for the position of director at the primary

election. Additional nominations may be received from the floor at the primary election.

(c)   The directors elected from each District may be ratified by a majority of the members

present at the next annual meeting of the members. If a District-elected primary candidate shall fail to

receive ratification at the annual meeting, then the presiding officer of the annual meeting shall direct

the members from the District represented by the candidate to caucus at the annual meeting and elect

another candidate to present to the meeting for ratification. In the event a vacancy on the board of

directors occurs at a time when a director cannot be elected at a District meeting in accordance with

these bylaws, the vacancy shall be filled at a called District Caucus in conjunction with the annual

meeting of the members. Directors shall be accepted as elected and as members of the board of

directors at the first meeting of the board of directors following the annual meeting of members.

(d)   During every year ending in five (5), the board of directors shall appoint a committee of

not less than three (3) persons, whose duty it shall be to review the boundary lines of Districts and the

number of members residing therein and to submit a report thereon to the board of directors. If the

board of directors determines that a substantial change in the number of members represented by each

District’s directors has occurred since the last review, then a change in boundary lines, or in the number

of directors allocated to each District, or both, shall be approved by the directors and submitted to the

next annual meeting of members. No director shall be eliminated by any redistricting or

reapportionment until the expiration of his term of office.

Section 3.   Term. Directors shall be elected for a term of three (3) years, except that the terms

of directors shall be staggered so that the terms of no more than __________ (_____) directors shall

expire in any one year and the initial term of a director elected to fill an unexpired term shall be only

for the remaining period of the unexpired term.

Section 4.   Election of Officers. The board of directors shall hold a meeting within thirty (30)

days after the adjournment of the annual membership meeting for the purpose of organizing the board

of directors. Nominations for the election of officers shall be made by directors from the floor at the

director’s meeting where the officers are to be elected. They shall elect (by secret ballot if there is more

than one nominee for a position to be filled) a president, [one or more] [a] vice president(s), [a secretary

and a treasurer], [and a secretary-treasurer], each of whom shall hold office until the election and

qualification of his successor unless earlier removed by death, resignation, or for cause. The board may

combine the offices and duties of the secretary and the treasurer into the office of secretary-treasurer.*

The board may also create, alter, and abolish such additional offices and the duties thereof as it may

consider desirable and appoint persons to fill such offices at the pleasure of the board as the board shall

desire. [Only the president and vice president(s) need be members of the board.]
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[* This sentence should be deleted if Article VII, Section 3, Alternative A is used.]

Section 5.   Removal of Officers or Directors. (a) At a meeting called expressly for that

purpose, as well as any other proper purpose, a director may be removed for cause by the members in

the manner provided in this Section upon an affirmative vote of a majority of the members present and

voting in person or, if removal of a director is by the board, then by a majority of the members of the

board not subject to removal.

(b)   The board may remove a director who does not meet the qualifications for board

membership set forth in these Bylaws.

(c)   The members may remove one or more directors only for cause. Removal of directors by

the vote of members shall be initiated by written petition signed by at least ten percent (10%) of the

members stating the alleged causes or reasons for removing the director. No petition shall seek removal

of more than one (1) director.

(d)   Within ninety (90) days after receipt of a petition, the board shall schedule the removal

vote at a regular or special meeting of the membership upon determination by the board, if necessary,

that cause has been stated. Any determi nation of cause shall be made by a majority of the directors not

subject to removal petitions. If more than a majority of the board is subject to removal petitions, then

the matter shall be promptly referred to an attorney who has been duly licensed to practice law in

Colorado for at least five (5) years and who has not previously represented the cooperative. The

attorney’s determination of whether cause has been stated shall be final for the purpose of whether to

schedule a vote on removal.

(e)   Any director subject to a removal petition under any provisions of this section shall be

promptly informed in writing by the board and shall have the opportunity, in person and by counsel, to

be heard and present evidence at the meeting called for the vote. The persons seeking a director’s

removal shall have the same privilege.

(f)   The board of directors shall have the power to remove any officer of the cooperative with

or without cause.

Section 6.   Referendum. Upon demand of one-third (1/3) of the entire board of directors, made

immediately at the same meeting at which the original motion was passed and so recorded, any matter

of policy that has been approved or passed by the board must be referred to the entire membership for

decision at the next regular or special meeting of the members, and a special meeting may be called for

that purpose.

Section 7.   Vacancies. Whenever a vacancy occurs in the board of directors, other than from

the expiration of a term of office, the remaining directors shall appoint a member to fill the vacancy

until the [next regular meeting of the members] [expiration of the term of the vacant position].

Section 8.   Board Meetings. Regular meetings shall be held by the board of directors at least

monthly at such place and time as the board may determine.
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Section 9.   Special Meetings. Special meetings of the board of directors shall be held

whenever called by the president or by a majority of directors at a time and place specified in the call.

Any and all business may be transacted at any special meeting. A meeting of the board of directors may

be held at any time or place with or without notice upon the consent of all the directors.

Section 10.   Notice of Board Meetings. Oral or written notice of each regular or special

meeting of the directors shall be given each director at least forty-eight (48) hours prior to the time of

the meeting; provided, that the board may establish regular meeting places, dates and times in which

case notice need not be given of those meetings. Notice may be waived by any or all of the directors,

and appearance at a meeting shall constitute a waiver of notice thereof, except if a director attends a

meeting for the express purpose of objecting to the transaction of any business on the ground that the

meeting has not been lawfully called or convened.

Section 11.   Telephonic Meeting. One or more members of the board of directors or any

committee designated by the board may participate in a meeting of the board or committee by means

of conference telephone or similar communications equipment by which all persons participating in the

meeting can hear each other at the same time. Such participation shall constitute presence in person at

the meeting.

Section 12.   Quorum; Voting. A majority of the board of directors shall constitute a quorum at

any meeting of the board, but in the event a quorum is lost during a meeting the meeting may proceed.

All members of the board, including each officer who is a member of the board, shall be entitled to one

(1) vote on any question coming before the board, but no director shall vote on any matter in which he

is personally involved in any capacity other than as a member of the cooperative.

Section 13.   Assent to Action. A director is considered to have assented to an action of the

board unless:

(a) The director votes against it or abstains and causes the abstention to be recorded

in the minutes of the meeting;

(b) The director objects at the beginning of the meeting and does not vote for it later;

(c) The director has his or her dissent recorded in the minutes;

(d) The director does not attend the meeting at which the vote is taken; or

(e) The director gives notice of his or her objection in writing to the secretary within

twenty-four (24) hours after the meeting.

Section 14.   Action without a Meeting. Actions of the board may be taken without a meeting

if the action is agreed to by all members of the board and is evidenced by one or more written consents

together signed by all directors and filed with the corporate records reflecting the action taken.

Section 15.   Compensation. Compensation of the members of the board of directors [and the

executive committee] shall be estab lished [by the members at an annual or special meeting] [by the 
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board of directors] at rates not in excess of __________ (_____) per mile and __________ (_____) per

day for time actually spent on cooperative business. Directors may also be reimbursed for actual out-

of-pocket expenses incurred in service to the cooperative. [Compensation of the members of the board

of directors [and of the executive committee] may be altered or amended only by the members of the

cooperative at any annual or special meeting.] No member of the board of directors shall occupy any

position in the coopera tive on a regular salary. Compensation for directors acting in their capacity as

directors, other than out-of-pocket expenses, shall not be paid to the directors [or executive committee

members] for services rendered the cooperative for more than twenty-five (25) days in one (1) year

[except if more days are required because of an emergency or extraordinary circumstances.]

[Alternative Section 15.]   Compensation. Reasonable pro cedures for the compensation and

expense reimbursement of the members of the board of directors shall be established by the board of

directors. At the first regular board meeting of each fiscal year the fees shall be established. Directors

may also be reimbursed for actual out of pocket expenses incurred in service to the cooperative.

Director compensation fees shall not be paid to the directors for services rendered the cooperative for

more than twenty-five (25) days per year [except if more days are required because of an emergency

or extraordinary circumstances]. No director shall occupy any position in the cooperative on a regular

salary.

Section 16.   Advisory Directors. There may be _______________ (_____) advisory directors

appointed each year whose term of office shall be one (1) year. Advisory directors shall receive notice

of every regular or special board meeting and shall have all of the rights and powers of regular directors

except the right to vote.

Section 17.   Executive Committee. The board of directors may in its discretion appoint from

its own membership an executive committee of three (3) members, determine the tenure of office of the

committee’s members and their powers and duties. The board of directors may allot to the executive

committee all or any stated portion of the functions and powers of the board of directors, subject to the

general direction, approval, and control of the board. [Copies of the minutes of any meeting of the

executive committee shall be mailed to all directors within seven (7) days following the meeting.]

Section 18.   Other Committees. The board of directors may, in its discretion, appoint such

other committees from its own number or from the membership, as may be necessary.

Section 13. (a)   General Standards of Conduct for Directors and Officers. Each director shall

discharge his or her duties as a director, including duties as a member of a committee, and each officer

with discretionary authority shall discharge his or her duties under that authority:

(1) In good faith;

(2) With the care an ordinary prudent person in a like position would exercise under similar

circumstances; and

(3) In a manner the director reasonably believes to be in the best interests of the cooperative.
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(b) In discharging his or her duties, a director or officer is entitled to rely on information,

opinions, reports, or statements, including financial statements and other financial data, if prepared or

presented by:

(1) One or more officers or employees of the cooperative whom the director or officer

reasonably believes to be reliable and competent in the matters presented;

(2) Legal counsel, a public accountant, or another person as to matters the director or officer

reasonably believes are within such person’s professional or expert compe tence; or

(3) In the case of a director, a committee of the board of directors of which the director is to a

member if the director reasonably believes the committee merits confidence.

(c) A director or officer is not acting in good faith if he or she has knowledge concerning the

matter in question that makes reliance otherwise permitted by subsection (b) of this section

unwarranted.

(d) A director or officer is not liable as such to the cooperative or its shareholders for any action

the director or officer takes or omits to take as a director or officer, as the case may be, if in connection

with such action or omis sion, the director or officer performed the duties of the position in compliance

with this section.

Section 20.   Indemnification. Each director, officer, employee and agent of the cooperative,

and each person who shall serve at its request as a director, officer, employee or agent of another

cooperative, corporation, partnership, joint venture, trust or other enterprise shall have all of the

benefits and be subject to all of the requirements pertaining to indemnification by the cooperative as

are now provided for corporations by the Colorado Business Corporation Act, and as the statutory

provisions may be amended subsequent to the adoption of these bylaws, or if the statutory provisions

shall be repealed in their entirety, the benefits and requirements of the provisions as they existed

immediately prior to their repeal shall be applicable under this section and shall be incorporated herein

by this reference thereto. The cooperative may maintain liability insurance covering its directors,

officers, employees and agents in connection with fulfilling its obligations under this section or

otherwise.

ARTICLE VI

DUTIES OF DIRECTORS

Section 1.   Management of Business. The board of directors shall have general supervision

and control of the business and the affairs of the cooperative and shall make all rules and regulations

not inconsistent with law, the articles of incorporation or with these bylaws for the management of the

business and the guidance of the members, officers, employees, and agents of the cooperative. The

board shall have installed an accounting system which shall be adequate to the requirements of the

business, and it shall be the duty of the directors to require proper records to be kept of all business

transactions.
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Section 2.   Employment of Manager and Others. The board of directors shall employ a

manager, define his duties, fix his compensations and dismiss him with or without cause at any time.

The board shall authorize the employment of such auditors, agents, and counsel as it from time to time

deems necessary or advisable in the interest of the cooperative, and prescribe their duties.

Section 3.   Reports of Business. The board of directors shall present at each regular meeting

of the members and, if appropriate, at special meetings of the members a detailed statement or report

of the business of the preceding year. The statements shall show the financial condition of the

cooperative at the end of the fiscal year and shall be in a form as shall fully exhibit to the members a

complete picture of the assets and liabilities of the cooperative, of the cash on hand, inventory, and

indebtedness and all other facts and figures pertinent to a complete understanding of the cooperative’s

financial position for the period.

Section 4.   Bonds and Insurance. The board of directors shall require the manager and all other

officers, agents, and employees charged by the cooperative with responsibility for the custody of any

of its funds or negotiable instruments to give adequate bonds. The bonds, unless cash security is given,

shall be furnished by a responsible bonding company and shall be approved by the board of directors,

and the cost thereof shall be paid by the cooperative. The board of directors shall provide for the

adequate insurance of the property of the cooperative, or property which may be in possession of the

cooperative or stored by it and not otherwise adequately insured. The board shall provide for adequate

insurance covering liability for accidents to all employees and the public.

Section 5.   Reports of Cash and Inventory. At the close of every fiscal year, the board of

directors shall insure that a complete inventory report is prepared. The report shall include a statement

of cash on hand and an itemized list of all commodities, and supplies on hand, showing the quantity

and the cost or current value, whichever is the lesser, of each type of commodity, product, and supply.

The report shall be certified as true and correct by those responsible for its preparation and shall be

made available to the auditor and filed in the permanent records of the coopera tive. Directors may

determine who shall take the inventory, and may be present to verify that it is correct to the best of their

knowledge.

Section 6.   (a) Audits. The board of directors shall have a comprehensive audit of the

cooperative made at least at the end of each fiscal year and at other times as it deems necessary. This

comprehensive audit shall meet these requirements:

(b)   Performance. The audit is to be performed by a competent licensed independent certified

public accountant hired by the directors of the cooperative.

(c)   Scope. The examination is to be made in accordance with generally accepted auditing

standards and the auditor is to express an independent opinion as to the fairness of the basic financial

statements taken as a whole or clearly state why an unqualified opinion cannot be rendered. The audit

report shall contain no significant qualifications caused by limitations on the scope of the examination.

(d)   Form. The audit report shall be in written form and shall be presented to the board of

directors and reviewed with the directors at a regular or special meeting as determined by the directors

and the auditor, following the completion of the audit. The audit report shall be reviewed with the 
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members of the cooperative at the annual meeting. Copies of the completed audit report shall be

presented to each of the directors and to the manager with as many copies as are needed by the

cooperative and its creditors. The manager and his employees shall provide the auditor with any and all

records and information requested. The records of the cooperative shall be available at the cooperative

for the auditor to review at any time during the year. Each member shall be given, each year, a summary

financial statement based on the annual audit report which statement shall indicate that a copy of the

annual audit report is available at the office of the cooperative for review by any members.

Section 7.   Depository. The board of directors shall have the power to select one or more banks

to act as depositories of the funds of the cooperative and to determine the manner of receiving,

depositing, and disbursing the funds of the cooperative and the form of checks and the person or

persons by whom checks shall be signed, with the power to change banks and the person or persons

signing checks and the form thereof at will.

Section 8.   Agreements with Members. The board of directors shall have the power to carry

out all agreements of the cooperative with its members in every way advantageous to the cooperative

representing the members collectively.

Section 9.   Nepotism. No immediate relative of any director shall be regularly employed by

the cooperative. Immediate relative is defined as father, mother, brother, sister, spouse, son-in-law, or

daughter-in-law.

Section 10.   Credit Policy. It shall be the duty of the board of directors to establish and enforce

a credit policy and to inform the members and other appropriate persons fully of the credit policy. By

becoming a member [or participating patron] each member [and participating patron] agrees to abide

by the cooperative’s credit policy.

Section 11.   Representation. The board of directors may designate any member of the

cooperative, the cooperative’s manager or other cooperative employee to represent the cooperative in

any other business entity or trade association in which the cooperative has an interest. The

compensation of such representative shall be determined by the board of directors.

ARTICLE VII

DUTIES OF OFFICERS

Section 1.   Duties of the President. The president shall (1) preside over all meetings of the

cooperative and of the board of directors, (2) call special meetings of the board of directors, (3) perform

all acts and duties usually performed by a chief executive and presiding officer, and (4) sign all

[membership] [stock] certificates and such other papers of the cooperative as he may be authorized or

directed to sign by the board of directors; provided, however, that the board of directors may authorize

any person to sign any or all checks, contracts and other instruments in writing in behalf of the

cooperative. The president shall perform such other duties as may be prescribed by the board of

directors.

Section 2.   Duties of the Vice President. In the absence or disability of the president, the vice

president shall perform the duties of the president. The vice president shall perform such other duties

as may be required of him by the board of directors.
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[Alternative A] Section 3.   Duties of the Secretary-Treasurer. The secretary-treasurer shall

keep a complete record of all meetings of the cooperative and of the board of directors and shall have

general charge and supervision of the corporate records of the cooperative. He shall sign and affix the

corporate seal to all papers pertaining to the cooperative as he may be authorized or directed to sign by

the board of directors. He shall serve all notices required by law and by these bylaws and shall make a

full report of all matters and business pertaining to his office and to the members at the annual meeting.

The corporate seal, duplicate copies of the minutes, and complete membership records shall be

maintained at the principal office of the cooperative. The secretary-treasurer shall make corporate

reports required by law and shall perform such other duties as may be required of him by the

cooperative or by the board of directors. He shall have super vision of the cooperative’s financial

records and perform such duties with respect to the finances of the cooperative as may be prescribed

by the board of directors. Upon the election of his successor, the secretary-treasurer shall turn over to

him all books and other property belonging to the cooperative that he has in his possession.

[Alternative B] Section 3.   Duties of the Secretary. The secretary shall attend all meetings of

the members and of the board of directors, shall record all votes and the minutes of all proceedings in

a book or books to be kept for that purpose, and shall perform like duties for all standing committees

when so required. The secretary shall have general charge and supervision of all corporate records

except those under the supervision of the treasurer. The secretary shall sign and affix the corporate seal

to all [membership] [stock] certificates and such other papers pertaining to the cooperative as he may

be authorized or directed to sign by the board of directors. He shall provide for complete and proper

membership records and shall conduct such correspondence as may be delegated to him by the board.

He shall serve all notices required by law and by these bylaws and shall make a full report of all

meetings and business pertaining to his office at membership meetings. The corporate seal, the book of

[membership] [stock] certificates, duplicate copies of the minutes and complete member ship records

shall be maintained at the principal office of the cooperative. The secretary shall make such corporate

reports required by law and shall perform such other duties as may be required of him by the

cooperative or by the board of directors. He shall deliver to his successor all records and other property

that he may have in his custody.

[Alternative B] Section 4.   Duties of the Treasurer. The treasurer shall have supervision of the

cooperative’s financial records [and shall keep, or cause to be kept, a full and accurate record of all

receipts and disbursements thereof. He shall render to the board of directors at regular meetings of the

board or whenever the board may require it, a statement of all of his transactions as treasurer and of the

financial condition of the cooperative. He shall cause to be prepared and distributed to the members

present at each regular meeting of the members a statement of the financial condition of the

cooperative. He shall perform such other duties as are incident to the office of treasurer or as the board

of directors shall prescribe. He shall deliver to his successor all money, books, and other property

belonging to the cooperative that he may have in his custody.]

ARTICLE VIII

MANAGEMENT

Section 1.   Duties of Manager in General. Under the direc tion of the board of directors, the

manager shall have general charge of the ordinary and usual business operations of the cooperative,

including, but not limited to, the purchasing, marketing, and handling of all products and supplies and 
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equipment handled by the cooperative. The manager shall, so far as prac ticable, endeavor to conduct

the business in such a manner that the members will receive just and fair treatment. The manager shall

cause all money belonging to the cooperative to be deposited in a bank or invested in a manner selected

by the board of directors and if authorized to do so by the board of directors shall make all

disbursements by check or withdrawal therefrom for the ordinary and necessary expenses of the

business in the manner and form pre scribed by the board of directors. Upon the appointment of his

successor, the manager shall deliver to him all money and property belonging to the cooperative which

he has in his possession or over which he has control.

Section 2.   Duties of Manager to Account. The manager shall be required to maintain his

records and accounts in such a manner that the true and correct condition of the business may be ascer -

tained therefrom at any time. He shall prepare monthly and annual statements in the form and in the

manner prescribed by the board of directors. He shall carefully preserve all books, documents,

correspondence, and records of whatever kind pertaining to the business which may come into his

possession.

Section 3.   Duties of Manager Concerning Employees. The manager shall employ, supervise,

and dismiss all employees of the cooperative and fix their compensation subject to the policies and at

salaries within ranges adopted by the board of directors not inconsistent with these bylaws. Employees

shall be under the direct supervision of the manager. Auditors, agents, or counsel specifically employed

by the board of directors shall be under the supervision of the board of directors and not under the

manager.

ARTICLE IX

CAPITAL

Section 1.   (a) Investments in Equity Capital. In addition to the qualifying investments in the

cooperative pursuant to Section 1 of Article I [and Section 1 of Article II], investments in the equity

capital of the cooperative shall be made by the members and other persons qualified to share in the

cooperative’s net margins by the cooperative retaining portions of the members’ or other persons’

respective allocated shares of net margins as provided in these bylaws. In addition or as an alternative,

the board of directors may require investments in the equity capital of the cooperative on a per unit

retain, percentage, or other basis established in a written policy of the board of directors furnished to

each member or in any applicable marketing, purchasing, or pooling contract.

(b)   Notice of Records. All allocated shares of net margins and per unit retains shall be deemed

a capital investment in the cooperative without any further action by the cooperative other than the

giving to the appropriate recipient a written notice of allocation (as defined in 26 U.S.C. 1388). The

cooperative shall keep appropriate books and records showing the investment in capital by each

member or other person in each year. The coopera tive may, but shall not be required to, issue such

additional evidence of capital investments in the cooperative as the board of directors may prescribe.

Section 2.   (a) Computation of Net Margins. The coopera tive’s net margins, calculated upon

the basis of each fiscal year, shall be computed as follows:
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(b)   Gross Receipts. All proceeds of all sales of products marketed for all members and other

patrons, plus all sums received for supplies and equipment procured for members and patrons, plus all

sums received from all other sources except loans and contribu tions to this cooperative and investments

in its capital, shall be deemed to be “Gross Receipts.”

(c)   Deductions from Gross Receipts. This cooperative shall deduct from the Gross Receipts

the sum of the following items:

(1)   All costs and expenses and other charges which are lawfully excludable or

deductible from this cooperative’s Gross Receipts for the purpose of determining the amount of any net

margins of this cooperative.

[Optional Provision for Sub-Chapter T Cooperatives]

(2)   Reserves. The board of directors may establish amounts for reasonable and

necessary reserves for bad debts, obsolescence, grain quality and grade, contingent losses, working

capital, debt retirement, buildings and equipment and ownership retirement. Unless allocated among

the members and other persons entitled to share in allocations of the cooperative’s net margins, (a) the

cooperative shall include the amounts credited to the reserves in computing its taxable income, (b) the

tax liability thereon shall be deducted from net margins, and (c) no member or other person entitled to

share in the allocation of the coopera tive’s net margins shall have any right or interest at any time in or

to the reserve funds of the cooperative except upon dissolution when the entire reserve funds of the

cooperative shall be dis tributed in accordance with the law and these bylaws.

(3)   Contributions to Surplus. The net margins, less any tax liability of the cooperative

accruing therefrom, attributable to business done for persons who are not members or otherwise

qualified to share in allocations of net margins or otherwise derived from nonpatronage related sources

may be retained as property of the cooperative in a surplus fund to be used as additional working capital

or for such other purposes as may be determined by the directors. This surplus fund shall be dis tributed

only upon dissolution of the cooperative and no member at any time shall have any right or interest in

or to the surplus fund, except on dissolution.

(d)   Cooperative’s Net Margins. The balance of said Gross Receipts which remains after the

foregoing deductions shall be deemed to be the “cooperative’s net margins” which term shall

encompass net margins of members and all other persons entitled to share in the allocation of net

margins of the cooperative.

(e)   Losses. In the event the cooperative shall sustain a loss in any manner for any period from

operations, casualty, revaluation of assets or otherwise with respect to the cooperative as a whole or

from a particular segment of the cooperative’s operations, the board of directors shall determine the

manner in which the loss shall be taken into account for accounting, taxation or any other purposes;

provided that in making its determination the board of directors shall take into account all applicable

facts and circumstances and account for the loss on a basis which is fair and equitable to all members

and participating patrons in the cooperative. In making its determination the board of directors may

authorize actions including, but not limited to:
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(1) allocating the loss on an equitable basis to some or all of the members and

participating patrons of the cooperative by canceling equity account balances,

(2) carrying the loss back or forward to offset earnings of the cooperative or particular

segments of its operations in prior or future years,

(3) canceling any or all outstanding equity account balances shown on the books of the

cooperative, or

(4) charging the loss against appropriate reserve or surplus accounts.

The board of directors may, but shall not be required to, submit a recommendation as to

apportionment and allocation of any loss to a vote of the members at a meeting of the members duly

called and legally held. A vote of a majority of the members present at such a meeting shall be binding

upon all the members and participating patrons entitled to share in allocations of the cooperative’s net

margins. [No member [or participating patron] shall be liable for the debts of the cooperative in an

amount exceeding his membership [or participating patron] fee and any equity capital invested in the

cooperative.]

[Alternative Loss Section necessary for Section 521 Internal Revenue Code of 1954 Co-ops]

(e)   Losses. In the event the cooperative suffers a loss in any year the cooperative will trace

the deficit or loss to the patrons whose business gave rise to it and will take whatever steps are

necessary to recover such losses or deficits from those patrons.

(f)   Allocation. The total cooperative’s net margins shall be received by the cooperative,

belong to and be held by the coopera tive for all its members and other persons qualified to share in

allocations of the cooperative’s net margins and shall be allocated to such members or other persons at

the close of each fiscal year on a patronage basis; provided, however, that if any amount which would

otherwise be allocated to any member or other person is less than Ten Dollars ($10.00), it may be

credited by the board of directors to the surplus fund after deducting appropriate tax liabilities and need

not be allocated to or among the members and other persons entitled to share in allocations of the

coopera tive’s net margins. The respective allocated share of the net margins of each member or other

person may be computed as determined by the board of directors upon the basis of his respective

patronage of, and the net margins resulting from, the operations, the various pools or the departments,

or segments of operations of this cooperative and shall be in proportion to the quantity or value of the

products delivered by, or supplies, or equipment procured for, such member or other person. When

making allocations through qualified written notices of allocation, this cooperative shall within eight

and one-half (8½) months after the close of its fiscal year notify each member or other person in the

form of a qualified written notice of allocation (as defined in 26 U.S.C. 1388) of his total allocation of

cooperative’s net margins including the cash portion as well as the amount credited to his capital

account. Each recipient shall treat his total allocation in the manner prescribed by Article I, Section 5,

of these bylaws and any applicable tax laws.

(g)   Qualified and Nonqualified Allocations. Allocations of the cooperative’s net margins in

accordance with this Article IX may be made in the form of qualified written notices of allocation or

nonqualified written notices of allocation as determined by the board of directors.
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(h)   Qualified Notice of Allocation, Payment and Reinvestment. If the cooperative pays any

portion of an allocation of the cooperative’s net margins by a qualified written notice of allocation, the

board of directors shall authorize at such time as it may determine, but in no event later than the

fifteenth (15th) day of the ninth (9th) month following the end of the cooperative’s fiscal year, the

cooperative to pay in cash to each member and other persons qualified to share in allocations of

cooperative’s net margins an amount as determined by the board of directors of at least twenty percent

(20%) [but not more than fifty percent (50%)] of the member’s or other person’s allocated share of net

margins and the balance of his allocated share of net margins shall be credited to the appropriate capital

account of the member or other person on the books and records of the cooperative. The credit shall be

deemed a payment to the member or other person and a reinvestment by him in the equity capital of

the cooperative.

Section 3.   Lien. To secure the payment of all indebtedness of any member or other person to

this cooperative, this cooperative shall have a first lien on the capital investments, net margins, and

other property rights and interests, if any, in the cooperative of such member or other person. [As one

means of enforcing its lien, the cooperative shall be entitled to offset at any time, at the sole discretion

of the board of directors, any debt of a member or other person to the cooperative with a corresponding

amount of the member’s or other person’s capital investments, net margins and other property rights

and interests, if any, in the cooperative.] [Each member or other person by either joining or patronizing

the cooperative shall be deemed to have agreed to sign any instrument necessary to evidence and

perfect the lien provided for in this Section.]

Section 4.   No Offsets. No member or other person qualified to share in allocations of

cooperative’s net margins shall be entitled to demand offset of any portion of such person’s allocated

share of net margins retained by the cooperative against any indebtedness or claim due the cooperative

from such person.

Section 5.   Repayment. (a) No acquisition, recall or redemption of equity capital in the

cooperative shall be made if the result of it would be to render the cooperative unable to pay its debts

as they become due in the usual course of business or causes the remaining assets of the coopera tive to

be less than its liabilities plus the amount necessary to satisfy the interests of the holders of securities

or other equity capital preferential to those receiving the distribution if the cooperative were to be

dissolved at the time of the distribution. Provided the financial condition of the cooperative will not be

impaired, the board of directors in its discretion and subject to the approval of the cooperative’s secured

creditors having the right to approve equity retirements and the application of the Colorado Cooperative

Act, may authorize the retirement of any equity capital in the cooperative at any time when a member

or other person owning equity capital in the cooperative shall (1) die, (2) if a non-natural person,

liquidate its business affairs and intend to dissolve, (3) [other wise cease to be an agricultural producer,

or] cease [patronizing the cooperative or] using the cooperative’s facilities or services for a period of

three (3) years, (4) move from the territory served by the cooperative, or (5) if a natural person, meet

age factors or requirements estab lished by the board of directors. Each class of equity capital and all

persons in each of the above classifications shall be treated similarly with their respective class or

classification, but separate treatment may be given to each class of equity capital or each above

classification and the establishment of an equity retirement program with respect to any one class of

equity capital or above classification shall not require establishment of a program for each other class

or classification and differences uniformly applied based upon age may be established within each class 

Exhibit 13D The Practitioner’s Guide to Colorado Business Organizations

13-76 (7/16)



or classification. The board of directors may, in its discretion, subject to the consent of the cooperative’s

secured creditors and of the member or other investor in the cooperative’s equity capital, issue to the

member or other investor interest bearing certificates of indebtedness in substitution and exchange for

the equity capital of a member or other investor. The board of directors may also adopt a policy

whereby an individual who holds an equity or beneficial interest in a member which is not a natural

person may, with the consent of the member and the owner, be treated for equity retirement purposes

as if the owner were the owner of his proportionate share of the member’s share in this cooperative.

[Alternative A — Revolving Fund Method]

(b)   Additional Repayment. If (i) payments to persons entitled to repayment under an equity

retirement policy developed by the directors under the immediately preceding paragraph (a) shall have

been made or adequate provision made therefor, (ii) the board of directors shall determine that the

financial condition of the cooperative will not be impaired thereby, (iii) the cooperative has obtained

the approval of the cooperative’s secured creditors, and (iv) the member or other investor in the

cooperative’s equity capital shall have invested $__________ in the cooperative’s equity capital, the

board may authorize the retirement amounts of the total investment of a member or other investor in

excess of such investment on a pro rata basis. Any such retirement of equity capital shall be made in

order of priority according to the fiscal year in which the capital was furnished and credited, the capital

first received by the cooperative first retired with no discrimina tion between invest ments received in

the same fiscal year. Nothing shall prevent the payment to only those members or other investors in

equity capital who have invested at least $__________ in equity capital without payment to those who

have a lesser amount invested in equity capital; provided that this shall not prevent the repayment of

any amounts otherwise due from time to time to any member who has withdrawn or terminated his

membership.

[Alternative B — Percent of the Total Method]

(b)   If (i) payments to persons entitled to repayment under an equity retirement policy

developed by the directors under the immediately preceding paragraph (a) shall have been made or

adequate provision made therefor, (ii) the cooperative has obtained the approval of the cooperative’s

secured creditors, and (iii) the board of directors shall have determined the total amount of members’

investments in equity capital shall exceed the amount reasonably needed by the cooperative, the board

may at its discretion retire a percentage of the equity capital in the cooperative which the board has

determined is not needed. The percentage shall be paid to every holder of equity capital equitably

among all on the same percentage basis of their total investments in equity capital regardless of when

such investment was made, except that no equity capital shall be repaid under this plan until said

member shall have invested at least $__________ in equity capital. Nothing shall prevent repayment

of equity capital to only those who have invested at least the above amounts, provided there shall be no

discrimination on retirement of a percentage of the equity capital for those who have invested

$__________ or more in equity capital; provided that this shall not prevent the repayment of any

amounts otherwise due from time to time to any member who has withdrawn or terminated his

membership.

(c)   Secured Creditor. For purposes of this section “secured creditor” shall mean only those

secured creditors having the contractual right to approve equity retirements by the cooperative.
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(d)   Rights and Interests in Reserve Funds, Surplus Accounts or Equity from Non-Qualified

Notices of Allocation. No member or other person entitled to share in the allocation of the coopera tive’s

net margins shall have any right or interest at any time in or to any reserve fund, surplus accounts or

equity capital allocated in the form of non-qualified written notices of alloca tion, except upon

dissolution of the cooperative when any such reserve fund, surplus account, or equity capital shall be

dis tributed in accordance with these bylaws, as otherwise provided by law or as the directors may

otherwise determine.

[Optional Provision]

(e)   Liquidity of Assets. In connection with or in addition to the foregoing, the board of

directors may establish policies and practices for the redemption of equity capital based upon the

recognition of difference in the character and liquidity of assets held by the cooperative and the

resulting impact on availability of funds for equity redemption.

Section 6.   Borrowed Capital. This cooperative may borrow such additional capital from

members or any other person or source as permitted by law. It may issue notes or certificates of

indebtedness for amounts of borrowed money with such terms and conditions and on which it may pay

an interest rate as determined by the board of directors.

Section 7.   Commingling of Capital; No Interest. Investments in equity capital need not be

segregated from, and may be invested in, or commingled with, any other assets of the cooperative. No

dividend, interest, or any other income shall be declared or paid on account of any capital stock or other

equity capital in the cooperative owned by a member or other investor.

[Section 8.   Price Support Programs. Nothing contained in these bylaws shall be construed to

permit the cooperative (i) to retain for any purpose any amount received by the cooperative on behalf

of a member from any United States Department of Agriculture or other government commodity price

support program or (ii) to allocate any losses to any of the cooperative’s operations unrelated to the

price support program, except to the extent expressly permitted by the law, rules, and regulations of the

price support program, and all amounts so received by the cooperative shall be distributed to the

members entitled thereto upon or prior to the closing of the pool.]

ARTICLE X

DISSOLUTION

Upon the dissolution of this cooperative, all debts and liabilities of the cooperative shall first

be paid according to their respective priorities. Any property remaining after discharging the debts and

liabilities of the cooperative shall be distributed to the members and other investors in the cooperative’s

equity capital in accordance with the following priorities to the extent of funds available therefor,

payments within each priority to be made on a pro rata basis without regard to time of invest ment:

First Priority Retained portions of the cooperative’s net margins or other amounts retained, or

accumulated, allocated to [shares of preferred stock] [shares of common stock]

[memberships] [participation certificates] or other equity capital accounts

representing such retained or accumulated amounts.
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Second Priority The original price paid for [shares of pre ferred stock or] any [other] equity

capital interest which has not been derived from net margins or other amounts

retained, or accumulated, and which has a preference over [shares of common

stock] [memberships] [participation certifi cates].

Third Priority Equity capital allocated and accumulated by non-qualified written notices of

allocation.

Fourth Priority The original price paid for [shares of common stock] [memberships]

[participation certifi cates] to qualify a person as a member [or participating

patron] of the cooperative.

The remainder of the cooperative’s property shall be distributed among the members and any other

persons entitled to share in allocation of cooperative’s net margins who patronize the coopera tive

during the five (5) fiscal years immediately preceding dissolution on the basis of their respective

patronage as shown by the records of the cooperative. If in winding up of the affairs of the cooperative

certain assets are not liquid, have no market value, creditors having claim on these assets have been

satisfied and the trustees in liquidation or other persons charged with winding up the cooperative’s

affairs have determined that the costs involved in delaying the winding up of the affairs of the

cooperative exceed the potential benefits, the trustees are authorized to assign the assets or any future

proceeds from assets that are not liquid to any local or statewide nonprofit organization that has as one

of its principal purposes education or community service. The trustees shall under no circumstances be

liable to any other member or equity holder in the cooperative for any claim on any assets assigned by

the trustees pursuant to the authority of this article.

ARTICLE XI

UNCLAIMED MONEY

A claim for money against the cooperative shall be subject to the provisions of this Article XI

whenever the cooperative is ready, able, and willing to pay the claim, and has paid or is paying

generally claims arising under similar circumstances, but payment of the claim cannot be made for the

reason that the cooperative does not know the whereabouts or mailing address of the one to whom it is

payable or the one entitled to payment. If the claim is not actually paid within a period of three (3) years

after notification as herein provided, the cooperative shall remove the claim as a liability on its books.

No removal shall be made unless the cooperative shall have sent by first class, United States mail, a

written notice of eligibility for payment addressed to the person appearing on the cooperative’s records

to be entitled to payment at the last address of such person shown by the records of the cooperative. If

not claimed within three (3) years after giving of notice, the claim shall be deemed extinguished. Any

and all amounts recovered by the cooperative pursuant to this Article XI, after deducting therefrom the

amount of any taxes payable thereon, shall be placed in a reserve or surplus account established

previously or hereafter by the cooperative.
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ARTICLE XII

DISPUTES

In the event of a dispute between a member and the cooperative concerning any matter arising

out of the relationship or transac tions between the member and the cooperative, upon request of either

party and after ten (10) days’ prior notice to the member concerned, the matter shall be set for hearing

before the board of directors, who shall hear the same, and shall enter written findings or rulings

thereon. The decision of the board of directors in such cases shall be final; provided, however, that

either party having received a decision may within sixty (60) days thereafter bring an appropriate action

in any court of proper jurisdiction regarding such matter or transaction. Any member affected by the

final ruling rendered in the dispute, who shall thereafter refuse to acquiesce or abide by the ruling, shall

thereafter be subject to termination of membership in accordance with the provisions of Section 3 of

Article I of these bylaws.

ARTICLE XIII

FISCAL YEAR

The fiscal year of this cooperative shall commence on __________ each year and shall end on

the following __________ ___.

ARTICLE XIV

SEAL

Any corporate seal adopted by the cooperative shall be circular in form and shall contain the

name of the cooperative surrounding the word “Seal.”

ARTICLE XV

AMENDMENTS

Amendments to these bylaws may be proposed by [a majority] [two-thirds (2/3)] of the board

of directors or by petition presented to the secretary and signed by one-tenth (1/10) of the members. If

notice of the character of the amendment proposed has been given in the notice of a meeting, these

bylaws may be altered or amended at any regular or special meeting of the members by the affirmative

vote of [three-fourths (3/4)] [two-thirds (2/3)] [a majority] of the members present [or voting by mail

by facsimile provided the members so voting have received the exact wording of the amendments].

ARTICLE XVI

DISTRIBUTION OF BYLAWS

After adoption of these bylaws or an amendment to them, a copy of these bylaws or the

amendment, as the case may be, shall be provided to each member and other person qualified to share

in the cooperative’s net margins and to each person who later becomes a member or person qualified

to share in the cooperative’s net margins as shown on the books of record of the cooperative.

* * * * *
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{_______________________ CO-OPERATIVE}

MEMBERSHIP APPLICATION

The undersigned applies for membership in the {__________________ Co-operative} and agrees to

abide by the Articles of Incorporation, the Bylaws and polices, rules and regulations of the Co-

operative, which are in effect now or in the future.

The undersigned specifically acknowledge and agree to the following provision of the Bylaws:

2.8  CONSENT TO TAX TREATMENT

Each individual who hereafter applies for and is accepted as a member in this

cooperative on or after       (Date)     , which shall be the effective date of this bylaw,

who continues as a member after such date shall by such act alone consent that the

amounts of any distributions with respect to his or her patronage occurring on or after

(Date)     , which are made in qualified written notices of allocation (as defined in 26

U.S.C. 1388) and per unit retain allocations which are received by him or her from the

Co-op, will be taken into account by the member at their stated dollar amounts in the

manner provided in 26 U.S.C. 1385(a) in the taxable year in which the qualified

written notices of allocation are received by the member.

The undersigned represents to the Co-operative that the undersigned is qualified to be a member of the

Co-operative in accordance with its membership qualifications as provided and explained to the

undersigned and that if the undersigned is a Member Representative as defined in the Bylaws, the

undersigned is representing:

__________________________________________________________________________________

Print Applicant Name: ___________________________________                Date: ______________

Signature: _______________________________________ (Applicant or representative of Applicant)

Address: __________________________________________________________________________

Federal Tax Identification No.: _________________________________________________________

Accepted by {__________________ Co-operative}

By: _______________________________________ Title: _________________ Date: ____________

EXHIBIT 13E • SAMPLE SIMPLE COOPERATIVE 

MEMBERSHIP APPLICATION
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EXHIBIT 13F • IRS FORM 1099-PATR (PATRONAGE REFUNDS)

    

Form 1099-PATR

2016
Taxable 

Distributions 
Received From 

Cooperatives

Copy B
For Recipient

Department of the Treasury - Internal Revenue Service

OMB No. 1545-0118

This is important tax 
information and is 

being furnished to the 
Internal Revenue 

Service. If you are 
required to file a return, 
a negligence penalty or 
other sanction may be 
imposed on you if this 
income is taxable and 

the IRS determines that 
it has not been 

reported.

CORRECTED (if checked)
PAYER'S name, street address, city or town, state or province, country, ZIP 
or foreign postal code, and telephone no.

PAYER’S federal identification number RECIPIENT’S identification number

RECIPIENT’S name

Street address (including apt. no.)

City or town, state or province, country, and ZIP or foreign postal code

Account number (see instructions)

1 Patronage dividends

$
2 Nonpatronage distributions

$
3 Per-unit retain allocations

$
4 Federal income tax withheld

$
5 Redemption of nonqualified 

notices and retain allocations

$

6 Domestic production 
activities deduction

$
7 Investment credit

$
8 Work opportunity credit

$
9 Patron’s AMT adjustment

$
10 Other credits and deductions

$
Form 1099-PATR (keep for your records) www.irs.gov/form1099patr
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